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BCTYNVIEHUE

CocrosBmasics KOHpepeHIus nocBsieHa 25-1etuio OCHOBHOTO 3aKOHA CTPaHbI U CO-
Opara 3KCIepToB He TONbKO TaMOOBCKOH 00MacTH, HO U MPEICTABUTEICH pasIUIHBIX pe-
THOHOB HAIlIEH CTPaHbI, B TOM YHCIIE BEIYIINNA OTCUECTBEHHBIX IOPUIUICCKUX TITKOJ.

Wnest opranmsanuu u mnpoBefcHus KoHpepeHumu ObUia mojjepxkaHa Poccuiickum
(hoHIOM (QyHIAMEHTANBHBIX HCCIENOBAHWN W aaMuUHUCTpanueir TamOoBckoi oOmacty.
OtaenbHas OiaromapHOCTh coopranm3aTtopaM Kondepenmun — TamMO0OBCKOMY perHOHAIb-
HOMY oTaesneHnio O0IMepoCcCHiicKol 00IIECTBEHHONW OpTraHNu3aIiH « A CCOITHAITIS FOPUCTOB
Poccuny», TamOoBCcKoI 00MacTHON HOTapuanbHOU manare, Akagemun ®CUH, xommanuu
«ITmtoc I"'apanTU.

Ms&I cTpeMUMCsT pa3BUBATh TPATUITMH HAYYHO-TIPAKTHICCKOTO FOPUAMIECKOTO COOOIIIe-
CTBa, CBA3bIBAsI UX C UMEHAMU Bblaromuxcs opuctos — [.P. JlepxaBuna, b.H. u I'.B. Yu-
YepuHbIX, U, KoHeuHOo ke, ®.H. [lneBako mo BekTOpy COMMKEHUS OPUINYECKON HAyKH,
00pa3zoBaHUs W MPAKTUKH, UCTOPUU M COBPEMEHHOCTH TOCyJapcTBa W mpasa. M, B Toxe
BpEeMsi, MbI HE MOTJIM OCTaThCS B CTOPOHE OT TAKOTO 3HAYMMOIO COOBITHS ISl TOCYNapCT-
BEHHO-IIPABOBOTO YCTpoiCcTBa Kak robuiert Koncturyuu Poccuiickort @enepanuu.

Kongepenmus HampasneHa Ha 00CyXIEHHE M OCMBICIIEHHE COBPEMEHHOTO COCTOSHUS
KOHCTUTYITHOHHBIX OCHOB POCCHHCKOW TOCYIapCTBEHHOCTH, €€ CTaOWIBLHOCTH, POIU U
3HaueHusi OCHOBHOTO 3aKOHA CTPaHbBI B MPU3ME €r0 CYIIECTBOBAHHS, PEATU3AIUK U TIPH-
MEHEHHsI Ha IPOTsHKEHUHU YE€TBEPTH BeKa.

JlanHoe HaydHOE MeponpusATHE U COOPHUK ero MaTepHajoB JOJDKEH CIIOCOOCTBOBATh
pelieHuo pyHIaMEHTAIbHBIX HAYYHBIX BOIPOCOB KOHCTUTYIIMOHHOTO TpaBa, KacaroluX-
csi eIepaTUBHOTO YCTPONCTBA, HAIMOHAIBHOTO CYBEPEHHTETA, MPENIETIOB CaMOCTOSITEIh-
HOCTH CyOBekToB Denepanny, MPaBOBOTO CTaTyca JIMYHOCTH, TapaHTHUH MpaB U CBOOOT
yenoBeka U rpaxaanuHa. Ocobasi 3HAYMMOCTh OOCYXIEHHS 3THUX MPOOJIeM MPOSBISECTCS
BO BCECTOPOHHEM YyYacCTHH TpEACTaBUTENEH FOPUANYECKON HAYKH M MPAKTUKHU, BKIFOYAsS
MIpEJICTAaBUTENEH MPaBOOXPAHUTENHHBIX OPTaHOB, OOIIECTBEHHBIX OPTaHM3AINA U JPYTUX
HETIOCPEIICTBEHHBIX CYOBEKTOB MOJUTHUKO-TIPABOBONM CHCTEMBI COBPEMEHHOTO OOIIECTBa.
OTO JOKHO COJEHCTBOBATH (POPMHPOBAHHMIO HOBBIX U PA3BUTHUIO CYIICCTBYIOIIMX Ha-
MpaBJIEHUII KOHCTUTYIIMOHHOTO 3aKOHOJATENhCTBA, HEMOCPEACTBEHHO B3aMMOJEHCTBYIO-
IIETO B CUCTEME MPABOBOTO PETYIUPOBAHUS C JPYTUMH OTPACIISIMU TpaBa, PaCIIUPSIS BO3-
MOXKHOCTH TPAKTUYECKOIO MPUMEHEHHUS HAy4YHBIX pPE3yJIbTaTOB KOH(epeHIMH B (opme
MPEIJIONKESHUI U PEKOMEHIAII 110 N3MEHEHHIO JISHCTBYIONINX 3aKOHOJATEIBHBIX H IMOJI-
3aKOHHBIX aKTOB, a TaKXe IO COBEPIIEHCTBOBAHUIO 0Opa30BaTENFHOTO IIPOIecca MOAro-
TOBKH IOPUIUICCKUX KAJAPOB B PaMKaxX YHUBEPCUTETCKOTO IOPUANIECCKOTO 00pa30BaHus.

PexTop TamO0BCKOTO TOCYIapCTBEHHOTO YHUBEPCUTETA

nmenu I'.P. [lepxaBuHna,

[Ipencenarens TaMOOBCKOro perHOHaILHOTO OTIEIICHUS

Oo6miepoccuiickoil 00IIeCTBEHHOW OpraHu3anuu

«Acconuanus opuctoB Poccumny,

pykoBoautensb npoekra Ne 18-411-681005 (p_r)

K.10.H., JIOIICHT B.IO. Cmpomos
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IpuBercTBennoe caoBo Ilpeacenarens TamOoBckoi 001acTHOH [ymMbl
EBrenust AnexkceeBnua MarymkuHa

Hoporue npy3bs!

3aKOHOMATENbHBIN (TIPeICTaBUTENBHBIA) OpraH TOCYAapCTBEHHON Biacth TamOOB-
ckoit oonmactu — TamOoBckas obyiacTHast Jlyma npuBETCTBYeT y4acTHHUKOB u rocreil Bee-
poccuiickoit HayuHO# KoH(pepeHmn «25 et Koncrurymmu Poccuiickoit @enepanuu: Tpa-
JULUY U HOBAIIMM I'OCYAaPCTBEHHO-IIPABOBOTO PAa3BUTHUS» !

Kondepentus npuypoueHna k BaxxkHou nmate — 25-netnro Koncrurynun Poccuiickoit
denepannu, a 3T0 3HAYUT, YTO BBl CBATO XPAHUTE TPAJULUH, IPOAOJDKAs IPH 3TOM JIBU-
ratbCsl BIiepell, MPUYMHOXaTh 3HaHUs U onbIT. CeroansmHsaa Koncruryuus PO — sto
MpOYHBIA (DYHIAMEHT JEMOKPAaTHYECKOTO Pa3BHUTHSI POCCHICKOTO TOCyAapcTBa. JTO HE
MPOCTO JAeKIapanus JOOpBIX HAMEPEHHH, 3TO pealbHO paboTalomuil JOKYMEHT MPsMOTO
neiicteua. KoHcTuTynwst utst rpakiaHrHa JII000# cTpaHbl — 3aKOH, KOTOPBIH OH JOJDKEH
3HATh B MEPBYIO OYEPEb, Be/lb 3HAHNE U TPaMOTHOE IPUMEHEHNE 3aKOHOB — HOPMa LIUBHU-
JIM30BaHHOM KU3HU, MOIIHBIM phIYar AJs MOBBIILIEHUS €€ KauecTBa.

[IpoBenenne Bcepoccuiickoll HaydHOW KOH(EPEHIMH JaeT MPEKPaCHYK BO3MOXK-
HOCTb JUJIsI OTKPBITOTO JUajiora, 0OMeHa MHEHUSIMH, 3HAHUSIMH U OIIBITOM IINPOKOMY CO-
CTaBy YYaCTHUKOB, BKJIIOYAIONIEMY B Ce0sl BEIYIIMX POCCHHCKUX H 3apyOeKHBIX HCCIIEeN0-
BaTeNiei, ydYeHBIX, MpenojaBareneii 00pa30BaTElIbHBIX YUYPEXKICHHH, NPo(dheccHoHaIOB-
IIPAKTUKOB, JTOKTOPAHTOB, aCIMPAHTOB, MATHCTPAHTOB, UMEIOLUIUX JOCTHXEHUS B HCCIE-
JIOBAHHUAX MPABOBBIX MTPOOIIEM TOCYJAPCTBA.

VYBepeHsl, 4To Te HIeH, KOTOpbIE BBl 00CyANTe Ha KOH(epeHuH, Oy IyT crocoOCTBO-
BaTh Ballel OyAyliei ycrenrHol NpodecCHOHAILHOW U HAYYHOH IeATEIbHOCTH.

JKenmaem BceM ydacTHHKaM KOH(MEPEHITMH YCIICITHOW pabOTHI, SAPKUX BICYATICHUH,
HMHTEPECHBIX BCTpeY, KOHCTPYKTUBHOTO IMAJIOTa U TIOIOTBOPHBIX PE3YIHTAaTOB!

IIpuBeTcTBEHHOE CJI0BO I1aBbI ropoaa TamooBa Cepres AnekceeBuua UedoTapéna

YBakaeMble yuactHukH KoHpepentmm!

[IpuBercTByI0 Bac Ha Bcepoccuiickoil HaydHOW KOH(pEpeHIMH B ropoae TamOoBe
«25 ner Koncruryuuu Poccuiickoit @enepaunu: Tpagullid U HOBALlMU TOCYAapCTBEHHO-
MPaBOBOT'O Pa3BUTHS».

25 §eT mo MCTOPMYECKHM MepKaM JOCTaTOYHO Hebombmioi cpok. Ho B aToT Hempo-
CTOW JJIs HaIlIeH cTpaHbl nmepuo; KOHCTUTYIHS cTajia HAaJIKHBIM (DYHIaMEHTOM JIeMOKpa-
TUYECKOTO U COIMAJIHHOTO Pa3BUTHS CTpaHbl. [Ipu Bcel cloKHOCTH MOTUTHYECKON 00cTa-
HOBKHM Halll OCHOBHOM 3aKOH OKa3aJICsi JOCTaTOYHO CTaOMILHBIM M CTajl OCHOBOM BCEH
IIpaBOBOi1 cucTeMsl Pocecuu.

W HecMmoTps Ha TO, 4TO Bee cephl )KU3HU MPETEPIICBAIOT C TCUSHUEM BPEMEHU HU3Me-
HEHUs, 0a30BbIe IICHHOCTH, HAa KOTOPBIX JOJKHA CTPOUTHCS MEPCIICKTUBA HAIETO Pa3BHU-
THS, OCTAIOTCS MPEKHUMHE: 00IMasi UCTOpUYIECKas Cynb0a M roCyJapCTBEHHOE €IMHCTBO,
cB00O/1a YeJI0BEKa U TPAKAAHCKHN MUP, JII000Bh K OTEUECTBY, BEpa B CIIPABEIIUBOCTh U
CTpeMJIEHHE K IpolBeTaHuto Poccuu.

YOexIeH, 9To MBI Ha MPaBWIBHOM ITyTH, HO TIPEICTOUT €IIle MHOTOE CIEaTh, YTOObI
KOHCTUTYIIMOHHBIE [ICHHOCTH BOTUIOTIJIMCH B PEaIbHYIO KU3Hb.

YKenaro BceM ydacTHMKaM KOH(EPEHIUH IUIOJAOTBOPHOW pabOTHI, OJIaronosydus u
YCIIEXOB.
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IIpuBercTBeHHOE c10BO [JenyTata ['ocynapcrBennoii JJymbl
®enepaiabHoro Coopanus Poccuiickoii @enepaunu
Anexcanapa Cepreesuua ’Kynukosa

YBaxxaemple Kosuieru!

Pax mpuBeTcTBOBaTH yUacTHHUKOB M TocTeil Beepoccuiickoit HayyHOUM KOoH(bepeHIHH
«25 ner Koncturyuuu Poccuiickoit @enepanuu: Tpagullid U HOBALlMU TOCYyAapCTBEHHO-
MPaBOBOr0 pa3BUTHUs». B 3ToM roay ucrnonHserca 25 jeT co aHs npuHsaTus KoHcruryuuu
Poccutiickoit @enepanmmu. OTa gaTa CIYXKUT ITOBOJOM JUISL TIOJIBEICHUS UTOTOB JCHCTBHS
KoHctuTynuu U BBISIBICHUSI OCHOBHBIX TEHACHLMM U OPUEHTUPOB pa3BUTHSI OCHOBHOTO
3aKOHa HAILLIEro rocyJapcTBa.

CoBpeMeHHBIH MUp OpocaeT HaM Bce HOBBIC IIIOOaNbHBIC BBI3OBEHI, IIOTOMY HEO0XO-
JUMOCTh BCECTOPOHHETO, NTyOOKOIr0 M3y4eHHUs MPOIECCOB IOCYIapCTBEHHOTO-IIPABOBOTO
pPa3BUTHS HE BI3BIBa€T COMHEHHUsS. B mporpamMme koHgpepeHIun 3HaunTcs cekuus «KoH-
CTUTYLIMOHHO-TIPaBOBbIE Hauajla Poccuiickoil rocy1JapCTBEHHOCTH: UCTOPUS U COBPEMEH-
HOCTB» TJie¢ OyneT 00CYXIaThCsi UCTOPHYECKUI MyTh KOHCTUTYLMOHAIHHOTO Pa3BUTHS,
YTO CIIOCOOCTBYET OCMBICIIEHUIO OCOOEHHOCTEH OTEYeCTBEHHOTO KOHCTUTYIIMOHATH3MA.
Cekuusi «KOHCTUTYLMOHHBIE OCHOBBI I'OCYAAPCTBEHHOI'O YCTPOICTBA Ha COBPEMEHHOM
JTare» MO3BOJUT NMPOAHAIM3UPOBATH NEHCTBYIOMHUE cTaThi OCHOBHOTO 3aKOHA C TMTO3UIIUU
nx 3¢ dexruBHocTH. U, HakoHell, B cekuuu «['ocymapcTBo, MpaBo, INYHOCTh: TEOpETHYC-
CKHE W TPAKTUYECKHEe MOJAEIH B3aWMOIEHCTBHI» OOCYAAT BOMPOCH B3aHMMOJEUCTBUS TO-
CyJlapcTBa, paBa M JUIHOCTH.

OTpanHo, YTO HAYYHBIE U HAYYHO-IIPAKTUUECKUE MEPONPUATHUS MPABOBOM HAIpPaB-
JICHHOCTH CTAaHOBSITCA TPaIUIIMOHHBIMU it TamOoBIIMHEL. OTAENBHO CIEyeT OTMETUTh
BKJ1ax TaMOOBCKOTO TOCyAapCcTBEHHOTO yHHBepcuTeTa uMenu I'.P. [lepxaBuHa B pa3BUTHE
ropunyeckoil Hayku. HacTosias koH(pepeHIus ABIsSeTCS TOMY HEIOCPECTBCHHBIM IPU-
MEpoM, TaK KaK HWHUIMATHBA €€ MpOBeAeHUs Obuia momiepxana Poccuiickum (ormom
(hyHIAMEHTABHBIX HCCIEAOBAHUM M aaMHHHCTparuelt TamMOOBCKO#W oOmacTH. AKTyaib-
HOCTh U CBOCBPEMEHHOCTh KOH(EPEHIINH OTpaKE€Ha W IMOJIIEPKKON COOPraHu3aTOpOB —
TamOoBcKkoro pernoHanbHOro otaeiaeHus: OOMEepOoCcCUiicKoi 00IIeCTBEHHOW OpraHn3aluu
«Acconnanus opuctoB Poccuny, TaMOOBCKOI 001aCcTHOW HOTapHAILHOW MajaTou, AKka-
nemueit ®CUH, kommanueit «ILiroc apanTws».

VYoexnen, uro KOHPEpeHIUs MPOHAET Ha BRICOKOM MPO(ecCHOHAIBHOM YpPOBHE, IO0-
3BOJIUT KOHCTPYKTHUBHO OOCYIUTh aKTyalbHBIE BOIIPOCHI U MPEJIOKEHUS TOCYJapCTBEHHO-
[IPaBOBOT'O Pa3BUTHsI C YYETOM MHEHHMS HIMPOKOIO MHEHMS Kpyra YUYEHBIX, IPAKTUKOB U
mpencTaBuTeneil oOmecTBeHHOCTH. JKenmaro MiIoJ0TBOPHOI paboThl HA IIEHAPHOM U
CEKLIMOHHBIX 3aceaHusX !

IIpuBeTcTBEeHHOE CJI0BO TpencenaTe st MPaBJIeHUsI
Oo0mepoccuiickoii 001ecTBeHHOI opraHuzanumn «Accouuanus wpuctos Poccun»
Baagumupa Cepreesuua I'py3neBa

YBaxkaeMble KoJIeru!
Ot nMeHn Accoruanun puctoB Poccun u oT ce0s1 THIHO MPUBETCTBYIO Bac Ha Bee-
poccuiickoit HayuHO# KoH(pepeHmn «25 et Koncrurymnum Poccuiickoit @enepannu: Tpa-
JUIMH 1 HOBAlLlMHU TOCYAapCTBEHHO-TIPABOBOTO PA3BUTH !
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BbesycnoBHO, oT kadecTBa W mpoaymMaHHOCTH OCHOBHOTO 3aKOHA 3aBUCAT YCIOBUS
JKU3HH KaXKIoro u3 Hac. 3a mocienaue 25 et Konctutymust Poccuiickoit @enepanuu 10-
Ka3aja CBOIO pe3yJbTaTUBHOCTh W 3HAYUMOCTh, oOecreyniia cTabuinbHy0 paboTy MHCTH-
TYTOB TOCYJapCTBEHHOHN BJIACTH.

B pamkax koH(epeHIH BaM MPEJCTOUT OOMEHSTHCS OIBITOM, 0OCYIUTh TEOpETHYE-
CKHE W TNPAaKTUYECKUE acMeKTHl B3aMMOJEHCTBUS roCynapcTBa, IpaBa W 0oOIecTBa, pac-
CMOTPETh MEPCIIEKTUBBI KOHCTUTYITMOHHBIX OCHOB TOCYIapCTBEHHOTO YCTPOMCTBA.

YBepeH, 4TO BBIPaOOTaHHBIC 31IECh MPEIIOKEHHS OyAYT CITOCOOCTBOBATH COBEPIICH-
CTBOBaHHIO (DOpM peasn3alii KOHCTUTYIIMOHHBIX TIpaB ¥ CBOOOJ TpayK/IaH, a TaKXe MO-
JEPHU3AIUU KOHCTUTYIIMOHHOTO MPaBa B COBPEMEHHBIX YCIOBHUSX.

Kenaro Bam IJI0IOTBOPHOM TUCKYCCHH, TIEPCIIEKTUBHBIX 3HAKOMCTB U HOBBIX OTKPBITHIA!
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CEKIINg

KOHCTUTYLHHUOHHO-IIPABOBBIE HAYAJIA
POCCHUHUCKOMH I'OCYJAPCTBEHHOCTH:
HNCTOPHUA U COBPEMEHHOCTD

VIIK 34

CTAHOBJIEHAE POCCUMCKOI'O MHAMOTI'O KOHCTUTYIIUOHAJIU3MA
(mo kuure A.H. MenymeBckoro
«IloanTnyeckasi MICTOPUSI PYCCKOMH PeBOJIIOLINH:
HOPMbI, HHCTHTYThI, pOPMBI CONMAIBLHOI MoGuaH3amuu B XX Beke)'

B.I'. baes

3aBeAyroIui kKadenpoii «TpyaoBoe U MpeAnpruHIMATEIbCKOE PABOY
IOpuanyeckoro nacTutyTa TaMOOBCKOTO rocyJapCTBEHHOTO TEXHUYECKOTO YHHUBEPCUTETA,
I.10.H., K.H.H., ipodeccop (Tambos, Poccuiickas Deneparms)

A.H. Mapuenxo

JoreHT Kadenpbl «I"pakIaHCKOE MPABO U MPOIIECC)
IOpunnyeckoro uHCTHTYTa TaMOOBCKOTO rOCYIapCTBEHHOT'O TEXHIHUYCSCKOTO YHUBEPCUTETA,
k.10.H. (TamboB, Poccuiickas @enepanms)

B nacmosuyeti nayunoti cmamuve agmopuvl NOOHUMAION RPOOIeMy CIMAHOBICHUS KOHCIUMYYUO-
Hanuzma, onupasce Ha kuuey A.H. Medywesckoeo. Hzyuas ucmopuio Poccuu asmopuvl npuxoosm
K 861600y 0 MOM, UMO CYwecmeosan kpusuc aecumumuocmu. IIposeden ananus nepevix Koncmu-
myyuii Cogemckotl 6nacmu U 8blA6NIeHbl Ux 0cobeHHocmu. B 6vl600e asmopuvl ymeepacoarom, umo
cosemcKe mpaouyuu MHUMO20 KOHCIMUMYYUOHAIUIMA He ObLiu npeodonenst 6 90-e 200y u He npe-
000J1eHbl 00 CUX Nop.

Knroueswie cnosa: koncmumyyuonanusm, ucmopust Konemumyyuu, Cogemckas KOHCIMumyyus,
NapAAMEHMAPU3M.

[Tyt kKOHCTUTYIIMOHANIM3MA B Poccum siBnsieTcst TpyJHBIM U TEpHUCTBHIM. Tak, B Poc-
CUMCKOM UMIICpUU HE CJIOKUIIOCH IMOJHOIICHHOTO KOHCTUTYHHOHAJIM3Ma WM HEPA3PBLIBHO
CBSI3aHHOTO C HUM IapliaMeHTapu3Ma.

Tak, mapckas Jlyma umena ne-¢gakTo JHIIb coBemaTebHbIe QpyHKIIMH. McTOoOpuieckue
(bakThl CBUIETENBCTBYIOT, uTO ['puropuii PactyTiH uMen BiusiHUE Ha mapst OoJbliee, yem
Bes Jlyma. B cBoto ouepenn, nocie DeBpanabCKoil pEeBONIIONUK TPEOOBAIIOCH MPEOI0JICTh
kpusuc jerutuMHOCTH. [lo MHeHMo A.H. MenymieBckoro, BO3MOXHOCTh IPEOIOJICHUS
KpHU3Hca JIETUTUMHOCTH B NIEPEXOHBIE MIEPHOABI onpenensercs Tpems dakropamu: 1) mo-
TOBOPEHHOCTHIO MOJUTUYECKUX CHJI; 2) pa3paOOTKOH W MPUHSATHEM HOBOM KOHCTHUTYIMU
3) JMeruTHMaIu HOBOTO PEXHUMAa TOCT-(PaKTyM.

JIns mocTrKeHHS 3THX IeNiel OBLTO HEOOXOIUMO CO3BaTh YUpEIUTEIHHOE COOpaHue.
BpemenHoe nmpaBHUTENBCTBO M JIUAEPHI IEMOKpaTHdYecKuX (Oyp>Kya3HbIX) MapTUi mojara-
JH, 4TO YUpeAuTenbHOe cOOpaHue CTaHeT (haKTOPOM, KOHCOIUAMPYIOIIUM MOJOIYIO Jie-

'Cme: Menymesckuit A.H. Ilonutiueckas UCTOPUST PyCCKOH PEBOTIOLMH: HOPMBI, HHCTUTYTHI, (POPMBI
corasHON MobOmmm3aryu B XX Beke. M.; CII6.: LlenTp rymanuTapHeIX HHUIAATUB, 2017. 656 c.
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MOKPAaTHYECKYI0 pecnyOnnKy. MemymmeBCcKAl MOKa3bIBaeT, KAKMM 00pa3oM ObLT YITyIeH
IIaHC JTOOWTHCS COTJIACHS MOJUTHYECKUX MApTHH NMPUHATH AEMOKPATUYECKYIO KOHCTHUTY-
IIMIO U PEIIUTH IIPOGIEMY JIETHTUMHOCTH BIIACTH .

Wrak, BO3MOKHOCTH JIeTUTUMAIIMY ObLja YITyIleHa, U CTPaHa BMECTO KOHCTUTYIIMOHA-
nu3Ma (KOTOpBIH IpoBo3Tiamaiy Jtuaepbl OeBpaabCKoi PEBOIIIONNHN) TOMYUYHIIa IBOSBIIA-
ctue (mo BeIpakenuto JI.JI.Tpomkoro, «aBoeOe3BimacTuey»), BooOme 0e3 KOHCTUTYITUH H
CTa0MIBHOTO TOCYIapcTBa. 3/1ech HEOOXOAMMO HaIOMHUTh, 4T0 BpeMeHHOe IIpaBUTEIhCT-
BO — HOCHTEIb UJEH napiamenrapusMma. M, cienoBaTenbHo, Kpax BpeMeHHOro npaBuTellb-
CTBa OJIMIIETBOPSIET COOOH OpasKeHUE U/ KOHCTUTYIIUOHATH3MA.

OKTs0pbCKas PEBOIONMS 3HAMEHYET HOBBIN IEPUO]I OTEYECTBEHHOTO TOCYIapCTBEH-
HOTO cTpouTenscTBa. OIHAKO PACKPHITh T€HE3UC W OCOOEHHOCTH COIMAMCTHYECKOH mpa-
BOBOI1 CHCTeMbI — KpaiiHe TpyiHas 3anaua’. Ho Ge3 ee paspelieHus HEeBO3MOKHO MOHSTH
COBPEMEHHBII POCCUHCKUI KOHCTUTYyHHOoHanu3M, n6o umeHHo B CCCP cdopmuposancs
TOT CaMbIil PEKUM MHUMOTO KOHCTUTYLIMOHAIU3Ma, KOTOPBIA cTai miust Poccun Tpaannm-
OHHBIM.

B ocHOBe u€0I0THN COBETCKOTO TOCYIapCTBAa JIeKald MU( O TOCyJapcTBe-KOMMYHE.
I[lo MenymeBckoMy, BechbMa BaXHO BBIIBUTH CBSI3b MH(a M PEaTbHOTO KOHCTHUTY-
LIHOHHOTO KOHCTHTYHpPOBaHHs . Tak oueBHIHO, uTo COBETHI IO (DAKTY HE CTAIM PEabHO
CaMOCTOSATEIbHBIMH OpPTraHaMH, B JIEHCTBUTEIBHOCTH roCyJapcTBO ymnpasisaiochk He Co-
BETaMH, a WHBIMU CTpyKTypamu. OaHako Ha Mupe 0 rocyaapcTBe-KOMMYHE OCHOBBI-
Banack upeosnorusi COBETCKOTO TOCYAapCTBa B T€UEHHE BCETO IMEPHOJa €ro CYyIIeCTBO-
BaHMUS.

VMenHO 371€Ch HaXOAATCSI KOPHHU TOCIIOJICTBYIOIIETO B Halllelf CTpaHe MHHMOTO KOH-
CTUTYLMOHANM3MA: (PaKTHUECKas BIACTh HAXOAUTCS B pyKax Bokas, mapTuu U Tak jgaiee,
HO COTJIACHO KOHCTHUTYITMOHHBIM HOpMaM — BiacTh y CoBeToB. CrieoBaTeNbHO, opMalib-
HO (COTJIaCHO TOCYIapCTBEHHO-TIPABOBEIM HOPMaM) IIPUCYTCTBYET COBETCKAs pecITyOInKa,
B OCHOBE KOTOPOW OCOOBIE MpeACTaBUTENbHBIE Opranbl — COBETHI, H30HpaeMble TPYAAIIN-
MUCSI ¥ CBSI3aHHBIE UX HaKa3aMH, JEMyTaTbl MOT'YT OBITh OTO3BAaHbI M Tak Jajee. A B Jeii-
CTBUTEJIBHOCTH MMEET MECTO BECbMa JKECTKas ILEHTPAIN30BaHHAs CHCTEMa, OTCTPaHsIo-
asi HaceJICHUEe CTPAHBI OT YYacTHs B JCHCTBUTENBHON MOJUTHYECKOW KU3HU U IPUHATUU
peleHui.

Hessdexruprocts PecniyOiinku CoBeTOB Kak 0co00# (opMbI MpaBJICHUs CTajla Oue-
BUJHOH yxe BecHOH 1918 roga — B MomeHT npuHaTus «lIpoexra monoxxenuss o COBeTCKUX
Cosnenax» 17 mag 1918 . JlaHHBIA JOKYMEHT MIIC0OJIOTMUECKH OCHOBaH Ha unesx CoBer-
CKOI1 pecryOIMKYM — KOMMYHBI, a Ha JIeJie JKe — KaK cpa3y 3aMEeTHJIN KPUTUKH — HapaBJIeH
Ha IIOCTPOCHHE CBOEOOpa3HOM BepTHKaNMK BiacT. CiemoBareiabHo, BecHOM 1918 roma BBI-
SIBIJIOCH HECOOTBETCTBHE co3aaBaeMoii COBETCKOM peciryOnmKu 06pasily KOMMYHEI KaK ee
HICOTIOTMYECKOH OCHOBBI'.

Hanee, MenymieBckuii aHaTU3UPYET Pa3BUTHE COBETCKOTO MPaBOBOro Hurminsma. OH
paccMaTpuBaeT Iepexoi] OT «PEBOJOLMMOHHOTO MPABOCO3ZHAHMS» K ITOJIMTUYECKOHN Iene-
c006PasHOCTH .

! Menymegckuii A.H. [TonuTiaeckas HCTOPHS PYCCKOI PEBOTIONHMH: HOPMbI, HHCTUTYThI, (JOPMBI COLU-
anpHOI MoOunu3anuu B XX Beke. M.; CII16.: Llentp rymanutapusix uauiuatus, 2017. C. 92.

> Tam xe. C. 167.

* Tam xe. C. 17.

* Tam xe. C. 189.

3 Tam xe. C. 202.
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Tak, kOHCTUTYLIMOHHAsI KoMuccus, cozanHas Pemennem BIIUK 1 anpens 1918 rona,
npenHa3Havanach A pa3paboTku HoBor koHCTUTYIHH (C. 205-207). IlpuHmmns! paboTe
Komuccun Obmn criepytomue: 1. BEICTpauBaHHE MPAaBOBBIX PAMOK COBETCKOT'O TOCYJapCT-
Ba; 2. (Qukcamus CTUXUHHO CIIOKHBIICHCS COITMAIBHON pPeaahbHOCTH; 3. BBICTpaWBaHHUE
BEPTHKAJIN BIIACTH, €€ [IEHTPAIN3ALHUS B PyKax OOJBIIEBHKOB.

B xone pabotel Hax xkoHcTHTyIMeH 1918 roga OONBIICBUKH OTKAa3adUCh OT IOIIbI-
TOK pealu3aluu KOMMYyHHUCTHYeckoro Muda. OmgHako NaHHBIA MU MTPOBO3TIAIIAICS
B MJECOJIOTMYECKUX LENSIX Ha MPOTSKEHUH BCeH JanbHEHIIEH HCTOPUU COBETCKOIO IOCy-
JapcTBa.

[Ipornecc pa3paboTKu U NPUHATHS KOHCTUTYIIMUA YETKO PACKPBUI OTCTYIUIEHUE OT Ipa-
BOBOI'O HJ€ajia roCyAapCTBa-KOMMYHBI U 3BOJIIOLMIO PEKHMA B HAIPaBICHUU OJHOMAp-
TUIHOW nuKTatypsl. [To npuMepy SKOOMHCKOH JAUKTATYphl OOJIBIIEBUKH BHICTPAaUBAIN HO-
BBl PEBOJIIOLMOHHBIN anmapar Teppopa. Koncturyuus 1918 mo Meicnu pa3paboTUHKOB
JIOJDKHA ObLiIa BBIIOJIHATH HE CTOJBKO FOPUIMYECKUE, CKOIBKO HIICOIOTHIECKYIO (DYHKITUIO
(C. 208).

Ouenp BaxHO, uTo KoncTuTynus 1918 roma ocHoBaHa Ha 3a/J€KJIapUPOBAHHBIX
panee unesx. OgHako uaen — MUQ O rocyJapCcTBe-KOMMYHE — IMOKa3aJld CBOKO HEXH3-
HECTIOCOOHOCTh B PeallbHOCTH. DTOT MHG OBLI pa3BesH Kak TyMaH K BecHe 1918, mo-
CJIe aHTHCOBETCKHX BBICTyIieHuH Ha FOre Poccum, a taxke msarexa 6emodexoB. bomib-
IIEBUKH XOPOIIO OCO3HABalld CBOK CIA0OCTh B KPECThIHCKOH, a HE IPOJIETapCKOM
CTpaHe.

Takum oOpa3om, mepe] OOJbIIEBUKaMH BCcTana mpodieMa: U3MEHHUTh paHee MPOBO3-
[JIALIEHHBIM HJieaJlaM OHHU HE MOTYT, U3MEHHUTh COIMAJIbHbIE, SJKOHOMHUYECKUE U TOJIHUTHU-
YECKHUE YCJIOBHSI OHM He MOryT. OJHAaKO OHM MOTYT CKOPPEKTHUPOBATH CBOIO MOJUTHUKY
3/1€Ch U ceiluac — 3TO OT HUX 3aBHCHUT. CleIOBAaTENbHO, OHM MOrYT IPOBO3IIAILATE CTa-
PYIO HJIICOJIOTHIO, a JIEHCTBOBATh COIIACHO IOJIMTUYECKOH Iieniecoobpa3Hoctu. To ecTsb,
MPOBO3IJIAIIATh JEMOKPATU3M, IIPABO HALMU HA CAMOOIPENEICHUE U OTACIEHUE, IPOBO3-
rnamate BiaacTh COBETOB, a JEHCTBOBAaTh MHAYE — BBICTPAUBATh KECTKYIO LEHTPAIU30-
BaHHYIO cucTteMy. CoBeTCcKas cucTreMa Onupajach He Ha BHIOOPH M IIMPOKHE CIOW Hace-
JIeHHd, KaK MPOBO3IIAIIAIOCH, HO Ha KypHAJIbHYI0 U MHOTOCTYIIEHYATyI0 CUCTEMY KBa3u-
rocopranos (C. 191).

CrnenoBaTenpHO, MPAKTHYECKH C CaMOr0 Hayalla CyIIECTBOBAHHSA COBETCKOTO TOCY-
JIapCTBa CYIIECTBOBAJIN HOPMBI POBO3IIIALIAEMBIE U PeabHbIE HOPMBI, O KOTOPBIX HE Io-
BOPST, HO KOTOPBIE PeasbHO JIEHCTBYIOT, 00 UX JEHCTBHH MOKHO Y3HATh TOJIBKO Ha OIBITE
WJIY U3YYHB OIIBIT IPYTHUX.

COBETCKUI THUIT MHUMOTI'O KOHCTUTYIIMOHAIM3MA OKOHYATEJIbHO odopmuics K 1936 ro-
ny. Koncturynus 1936 roga (pa3BUTOro conuanuiMa) — OPUANIECKOE 3aKperuieHue ¢Gop-
MaJbHBIX HHCTUTYTOB ITO3BOJIMIIO CKOHCTPYHUPOBATh MapalIeIbHYIO0 CHCTEMY HedopMallb-
HbIX MHCTUTYTOB. CnenoBarenbHo, KoHeTtutynus 1936 — maMATHMK HOMMHAJILHOTO
KOHCTUTYIHOHAIM3MA (HOMHHANBHBIA (elepann3M, HOMUHAJBHBIH IapllaMeHTapU3M,
HOMHHAJIBHBIN IEMOKPATH3M, HOMUHAIBHOE MPaBO PaboYnX Ha 3a0aCTOBKH).

I[To muenuro A.H. MenymeBckoro, 3/eCb HE€TKO BBIPHCOBBIBAETCA Mapajlielib-
HOC KOHCTHTYI[MW 3aKOHOJAATENhCTBO. MBI mucasiu 00 3tom B 2013 roay Ha mpumepe
Iepmanun’.

! Cm. mompo6Hee: Baes B.I'., Mapuenko A.H. «IlapannensHoe (KOHCTHTYIIHH) 3aKOHOAATETBCTBO» KaK
METOA TpaHcopMaluu JIEMOKPaTHYECKOTO PEeXHMa B HEAEMOKpAaTHYECKHWid: Ha mpumepe Beiimapckoil pec-
my6nuky B ['epmannu // KoHcTuTynImoHHOE M MyHHIMIIaIBEHOE mpaBo. 2013. Ne 5. C. 71-74.
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I'maBa 12 paccmaTpuBaeMoil MOHOTpadUH PacKpBIBACT 3aBEPIICHUE COBETCKOTO IIPO-
exta. A.H. MenymeBckuil yka3pIBaeT, YTO JAaHHBIA MPOEKT: JTUIEMEPHBIA, €My CBONCT-
BEHHBI JIBOWHBIC CTaHAAPTHI, MPOEKT JIOXKHBIH, OCHOBaH Ha MU(aX, yCTPOEH TaK, YTOOBI
IIPOBOJUTH IICUXOJOTMYECKHE MAaHUITYJALUH TpakaaHamMu 1 obmectsoM. A.H. Menymes-
CKUH yTBEPXKAAET, YTO MOMBITKA MPUBECTH CIIOKUBIIYIOCS CHCTEMY YIPaBIECHUS TOCyAap-
CTBOM, CUCTEMY OpPI'aHOB Ha MeCTax K MX KOHCTHUTYILIMOHHOW OCHOBE MpuBenu K kpaxy Co-
BETCKOI'0 TOCYAapCTBa.

[To Menymerckomy (C. 598) ocHOBHas mpoOiemMa, OCTaBIIasCsAd HaM B HACICACTBO:
pe3yIbTATOM MOCTCOBETCKHUX TMPeoOpa3oBaHMid SBUIACH YacTHUYHAs TpaHCPOpMaIus 00-
LIECTBEHHOT'O CO3HAHMA M MHCTUTYTOB. Ciie0BaTeNbHO, MBI YACTUYHO Pe(hOPMHUPOBAIHCH
1 IPHULUINA K aBTOPUTAPHOMN IEMOKPATHH.

OpHako Mo HameMy MHEHHWIO, COBETCKHE TPAJUIIMH MHUMOIO KOHCTHUTYIIMOHAIH3Ma
He Obun mpeopolieHsl B 90-¢ Tofy W He MPEOoAOJIEHBl IO CHX MOp. DTO MPOSBISLIIOCH U
MPOSIBJISICTCS B SKOHOMHKE (XUIHUYECKAs IPUBATH3ALMNS, «KAUTAIIM3M JIJIsI CBOMX» U TaK
nanee) DTO MPOSIBIIAETCS B CBEPXCHIIBHON BIACTH MPE3UACHTA, CIIa00OM MapiaMeHTapHu3Me.

B03MOXHOCTD MaHHITyJTUPOBATh OOLIECTBEHHBIM MHEHHEM, MPHUKPHIBAACH JAEMOKpa-
THYECKUM (hacagoM, HCKYCHOE MCIIOJIb30BaHUE ABOMHBIX CTAHAAPTOB U HEKOHCTHTYLMOH-
HBIX METOZIOB YNPAaBJICHUS NPHU cOXpaHeHNH KOHCTUTyIHU 1O3BOJISET BBOAUTH B 3201y K-
JIeHHe OOIECTBO, MEXIyHAPOAHOE co00mecTBO. [Ipr 3TOM B JeCTBUTEIHHOCTH MPOBO-
OUTCSl MHAs MOJUTUKA. TakuMm oOpa3oM, B MHTEpecax JHMICPOB CKPHIBAIOTCS HWCTHHHBIC
LIEJIX ¥ METO/bI BIACTBOBAHUS.

VK 340

HNCTOPUKO-TEOPETUYECKHUE ACIHHEKTBI B3BAUMOCBA3U
KOHCTUTYIIMOHHO-ITPABOBOT'O U AAIMUHUCTPATUBHO-IIPABOBOI'O
PEI'YJINPOBAHUA

M.H. bokosa
cTyaeHT MHCTHTYyTa IpaBa 1 HALIMOHATILHOM 0€3011acHOCTH
Tam0oBckoro rocyaapcTBeHHoro yuusepcutet umenu I'.P. [lepxasuna
(TamboB, Poccuiickas deneparys)

B nacmoswei nayunoi cmamoe aémop noonwumaem npooOLemMamuKy 63aumMoCes3u KOHCIMUumy-
YUOHHO-NPABOBO20 U AOMUHUCMPAMUBHO-NPAB06020 pe2yruposanus. TIpoeeden wupokuii ananus
mepmuna npasosoe pe2ynuposarue. Aemopom coeran 6bl600 0 MOM, UIMO KOHCHMUMYYUOHHO-
npagogoe pezyiuposanue A6asemcs 6azou 0 AOMUHUCTPAMUBHO-IPABOGO20 Pe2yIUpO8anUs, Ko-
mopoe 8 c6010 ouepedb PYKOBOOCIBYEMCA NOAONCCHUAMU NEPEO20, OeMAUSUPYEm €20 U PACUUUPSI-
em 6 KOHmeKcme 20Cy0apCmeeHHO20 YnpasieHus. B3aumocesisb KOHCMUmyyuoHHo20 u a0MUHUCT-
PAMUBHO20 Pe2yIUPOSAHUs PACCMOMPEHA HA NPUMEPE KOHCIUMYYUOHHBIX NPUHYUNOSE 20CY0apC-
BEHHOUL 2PANCOAHCKOT CILYHCOBL U KOHCIUMYYUOHHOU OCHOGb NPUMEHEHUs. Mep 06eCneyerus npous-
600cmea no 0eiam 06 AOMUHUCMPATNUGHBIX NPABOHADYULEHUSIX.

Knrouesvle cnosa: koHcmumyyuoHHo-npasogoe pesyiuposanue, dOMUHUCIPAMUSHO-NPABOEOe
pe2yauposanie, npasosbie HOPMbl, KOHCIMUMYYUOHHbIE RPUHYUNBL, MEXAHUIM AOMUHUCTPAMUEHO-
npasoso2o pesyiuposanus.

I[J'IH aHaJIn3a U COMMOCTABJICHUSA MTPABOBOI'O PCTYJIUPOBAHUA ABYX 0Tpacnei/’1 IIpaBa KOH-
CTUTYLIUOHHOTO U aAMHWHHCTPATHUBHOI'O HCO6XOI[I/IMO, IJId Hadajla ONpEACIIUTh IMTOHATUC
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MPaBOBOTO perynupoBaHus. CaMm TEPMUH pETyJIHpOBaHUE OepeT CBOE HA4yalo OT JaTHH-
CKOTO cIioBa regulo, 94To OYKBaJIbHO O3HAYAeT «yCTAaHABIHMBAIO, PUBOXKY B MOpsAnok». Co-
OTBETCTBYIOIIIEE CMBICIIOBOE 3HaUCHHE TEPMHMH HMMEET B aHIIMKCKOM (regulation) u He-
MerkoM (regulierung) s3pIkax.

C.C. AnexceeB yTBep KJall, UTO «IOJl MPaBOBBIM PEryJUPOBAHUEM CIEIyeT MOHU-
MaTh OCYLIECTBIAEMOE MPU MOMOLIM IpaBa U BCEHl COBOKYMHOCTU MPAaBOBBIX CPEACTB
OPUINYECKOE BO3ACHCTBHE Ha OOIIECTBEHHBIC OTHOIIEHU». B cBoto ouepenp, C.A. Ko-
MapoB TOBOPHUT, YTO «IPABOBOE PETYIHPOBAHUE — ITO LEJICHANPABICHHOE BO3JEHCT-
BHE Ha MOBEACHHE JIIOJEH W OOIIECTBEHHBIE OTHOMIEHUS C TMOMOIIBIO MPABOBHIX (IOpH-
JTAYECKUX ) CpeILCTB»l. N3BectHbiii TeopeTuk A.B. MajgbKko MOCTYyIHpPYET, YTO «IIPaBO-
BOE peryJHpOBaHUE OOBIYHO OMNPEICNAIOT KaK OCYIISCTBISEMOE BCEH CHUCTEMOW HOpU-
QUYECKUX CPEACTB BO3ACICTBHE Ha OOIIECTBEHHBIE OTHOIICHHS B LESAX HX YIOPSIO-
YEHUN.

CToHuT OTMETHUTbH, YTO BO3JIEHCTBHE BCEr/la OCYIIECTBIAETCS C ONPEAEICHHON IETbIO,
1, TOBOPS O KOHCTUTYIIMOHHON M aJIMMHHUCTPATUBHOHM OTpacisfx IpaBa, UMEsl BBUIY HUX
My OJMMYHBIA XapaKTep, STO BO3NEHCTBHE OyNeT UMETh LEIbI0 YIOPSIOUYeHUE PABOOTHO-
IIEHUH B TOCyapCTRBe.

Byzner nmpaBuibHBIM CKa3aTh, YTO KOHCTUTYIIHOHHO-TIPABOBOE PETYINPOBAHHUE SIBIISET-
cs1 6a3uCcoM JUIA PETyIUPOBAHMUS MIPOYNX OTpaciell Mpasa, B TOM YHCIIE U aIMUHUCTPATHB-
Horo. KOHCTUTYIIMOHHOE MPaBoO MPU3BaHO PETyJIMPOBaTh HanOojee BaXKHbIE, OCHOBOIOIA-
raromye OOIIECTBEHHbIE OTHOIIEHUS, YCTAHABIMBATH IMPEAEbl MMPABOBOTO PETYJIUPOBA-
HUS, 3aKPeIUIsATh QyHIaMEHTaIbHBIE HJIEH, CTABUTH TEPE] JIMIHOCTHIO, OOMIECTBOM H TO-
CyZIapCTBOM cTparernyeckue 3aaadyn. OHO NpeaHa3HAYeHO YCTaHOBUThH W3HAYaJIbHbIE TOY-
KM KOOpAHMHAT, MIPaBUJIa, 110 KOTOPHIM B JaJbHEHIIEM OyIyT peryJIupOBaThCs OTHOIIEHUS
B OOILIECTBE.

[NoHsiTHE KOHCTHTYIIMOHHO-IIPABOBOTO PETYJIMPOBAHUS B CAMOM OOIIEM BHJIE MOXET
OBITh C(POPMYITHPOBAHO KaK IEHTPAIBHBINA, CTEPKHEBOW AIIEMEHT MO3UTHBHO-TIPABOBOTO
PeTyIHPOBaHMs, OCYIIECTBIISIONINN [IeJICHAIIPABICHHOE PAaBOBOE BO3/IEICTBHE Ha Han0o-
Jee 3HaYMMBIE Cepbl OOIIECTBEHHBIX OTHOIIEHHH MOCPEACTBOM CHCTEMBI KOHCTUTYIIH-
OHHO-IIPABOBBIX HOPM.

Uro kacaeTcs aJMHUHHCTPATHBHO-TIPABOBOTO PETyIUPOBAaHUS, TO 37€Ch HaM OJIM3KO
onpenenenre A.A. CaBOCTHHA: «aJMUHUCTPATUBHO-IIPABOBOE PETYJIUPOBAHUE — ITO Iie-
JICHATIPaBJIEHHOE BO3/ICHCTBHE HA OOIIECTBEHHbIE OTHOIIEHUS B Cchepe roCcyAapCTBEHHOTO
YIpaBICHUS CUCTEMBI aIMHUHICTPATHBHO-TIPABOBBIX CPEACTB PETYIUPOBAHMS, 3aKPEIUICH-
HBIX B HOPMAaX JIeHCTBYIOIIET0 3aKOHOIATEIbCTRAY .

OnHuM U3 BaXKHBIX KPUTEPUEB B3aUMOCBA3U KOHCTUTYLUOHHO-IIPABOBOTO U aJAMUHHU-
CTPATUBHO-IIPABOBOr0 PErYJUPOBAHUS SIBISETCS XapaKTep IMPABOOTHOLICHUH Ha KOTOpPbIE
HaIpaBJeHO PETYIUPOBaHUE, STO MyOIMIHBIN XapaKTep.

KoncTtutymus He B COCTOSIHUM OXBaTHTh CBOMMH HOPMaMH Bce 00JIacTH, TpeOyromue
perylIupoBaHus, UMEHHO TIO9TOMY BaXXHO aJIMUHUCTPATHUBHOE PETYJIHPOBAaHUE, KOHKPETH-
3UPYIOIIee U Pa3BUBAOIIEE CIIEKTP OOMIECTBEHHBIX OTHOUICHHM, TOAMAIAOIINAX MOl KOH-

' Cm.: Komapos C.A. O6uias Teopus rocynapctsa u mpasa. M.: IOpaiir, 1998. 416 c.

2 YOpkoBckuit A.B. KOHCTHTYIHOHHO-IIPABOBOE PEryIHpPOBAHIE B O3HTHBHO-TIPABOBOM CMBICIIE: ITOHS-
THe ¥ npu3Haky // Cubupckuii ropuaundeckuii BecTHuk. 2017. Ne 1. C. 53.

3 CaBoctuH A.A. MeToms! aJMUHICTPATHBHO-IIPABOBOTO PEryIHPOBAHMS OBIIECTBEHHBIX OTHOLICHHIA:
JUC. ... JOKT. Iopui. Hayk. M., 2005. 416 c.
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CTUTYIIMOHHOE perynupoBanue. Hanpumep, B KoHcTHTYIIME NeKinapupyeTcs mpaBo U30u-
paTh IpeACTaBUTENbHBIE OPTAaHbI BIIACTH, HO 00S3aHHOCTH IIOBUHOBATHCS M30pPaHHBIM BIIa-
CTSM JCTAM3UPYET U PETYIUPYET Ha MPAKTHKE aIMHHUCTPATUBHOE TIPABO.

[ToggepkHeM, 4TO HOPMBI KOHCTUTYITHOHHOTO TIpaBa 3aKPEIUIAIOT 00IIHe, SUHBIC IS
BCEX TOCOPraHOB JEMOKPATHUECKHUE MPUHIIUIBI UX OPraHU3alNK U JACSITEIHHOCTH U COOT-
BETCTBEHHO PETyJIHPYIOT OTHOIIEHUS B 3TOH cepe, B TO BpeMs KaKk HOPMbI aJIMHHUCTpA-
THUBHOTO TIpaBa JIETAM3UPYIOT yKa3aHHbIE MPUHIUIBI TPUMEHUTEIFHO K MHOTOOOpa3HOM
CHCTEME OPTaHOB YIIPABJICHHS, a TAK)KE HA UX OCHOBE PETYIHPYIOT MPAKTUIECKYIO YIIPaB-
JIEHYECKYIO JCSATEIBHOCTHIO TUX OPTaHOB.

Bonee KOHKpETHO MPENCTABUTH B3aWUMOCBA3b KOHCTUTYIITMOHHOTO M aJIMUHHUCTPATUB-
HOTO PETYJMPOBAaHUS MOXKHO PacCMOTPEB OCOOEHHOCTH MPABOBOTO PETYJIMPOBAHUS TOCY-
MAapCTBEHHOW TpakmaHCKod ciykObl. B KoHcTuTyImmm comepskaTrcsi OCHOBHEIE, OOITHE
MIPUHITUIBL IEATETFHOCTH TOCYIAPCTBEHHOTO CITY)KAIEeTO: TPUHIUII 3aKOHHOCTH, TPHH-
[IUTT TIPHOPUTETA M HETIOCPEICTBEHHOTO JCHCTBUS IpaB M CBOOO YEIOBEKA W TpaKIaHU-
Ha; MPUHIMUII €IUHCTBA CHUCTEMbI TOCYJAapCTBEHHON BIACTH, pa3TpaHUYCHHS MPEIMETOB
BeneHus Mexy Poccuiickoit ®enepanueit u cyonrexramu Poccutickoit @enepanuu; npuH-
UM pa3fiefieHus] BIIaCTe Ha 3aKOHOJATEeNbHYI0, UCTIOMHHUTENBHYIO U Cy/IeOHYIO BIIACTH,
MIPUHITUI PABHOTO JOCTYIIA TPAKIAH K TOCYAAPCTBEHHOHN CITy’KO€ B COOTBETCTBHUU CO CIIO-
COOHOCTSAMHU U MPO(ECCHOHANBHON MOATOTOBKOM; MPUHIUI BHENAPTUIHHOCTH TOCYIapCT-
BEHHOM CIIy’KOBI, OTIEICHHS PEIMTHO3HBIX 00bEIMHEHNI OT FOCY1apCTBa.

JlononHsas M KOHKpPETU3UpYsl NPUHLMIGI, 3aKperieHHble B KoHctutyuuu, B crenu-
aJbHOM 3aKOHOJATENbCTBE 3HAYATCS TAKUE MPUHLMUIBI KaK: NPUHLIUII NOJKOHTPOJIBHOCTH
Y TIOJJOTYETHOCTH TOCYNapPCTBEHHBIX CITY>KalllMX; MPUHIUI €JUHCTBA OCHOBHBIX TpeboBa-
HUH, MPEABABISEMBIX K TOCYJIapCTBEHHON CITy)k0e; IMPUHIKI MpodeccuoHainu3mMa U KOM-
METEHTHOCTH TOCYJaPCTBEHHBIX CITY KAIIUX U JIp.

l'oBopst 0 mpuUHLUIIAX AAMUHUCTPATUBHOTO PETYIUPOBAHUS, CTOUT OTMETUTH KOHCTHU-
TYIIMOHHYIO OCHOBY IpUMEHEHHs Mep oOecrieueHus MPOU3BOCTBA O AelaM 00 aJMHUHU-
CTPATUBHBIX MPABOHAPYLICHUSIX KaK HEOTHEMIIEMOM YaCTH MEp aJIMHUHHUCTPATUBHOIO MpU-
HyXaeHus. E€ coCTaBISIIOT cieayrommue o0s3aTelIbHBIE, ONPEIEIISIONINe MPAaBOBOM CTAaTyC
JUYHOCTU U YCJIOBHUS €r0 OIPAHMYEHHUS KOHCTUTYIHMOHHBIE MPUHIUIBI: COPAa3MEPHOCTH
OTpaHWYCHHS MPaB U CBOOOJ IpaxkaH KOHCTUTYIIMOHHO 3HAYMMBIM MHTEpecaM M LeJsIM;
SICHOCTU W OIPEJECICHHOCTU IPABOBBIX HOPM, KacCaloOIIMXCS BO3MOXHBIX OTPAHHUYECHUN
IpaB ¥ CBOOOM; paBEHCTBA BCEX Mepel] 3aKOHOM M CYJIOM; 3ampera MpuaaHus oOpaTHO
CHJIBI 3aKOHY, YXYAIIAIONMEMY TTOJIOKEHUE TpaKaaH; TapaHTHHA Y€CTHOTO aJIMUHHUCTPATHB-
HOTO TIpoIiecca; BCEOOIHOCTH M rapaHTHPOBAHHOCTH Cy1e0HO# 3aIUThI .

AHanu3upysi 3TH MNPUMEPHI, Mbl BUIUM, YTO HOPMBI U NPUHLUIIBI, 3aKPEIICHHbBIE
B KoHCcTHTYIIMH, TpU3BaHHBIE PETYINPOBATh OOIIECTBEHHBIE OTHOIIEHWUS SBIISIOTCS OCHO-
BOM JJI OTPacClIeBOr0 3aKOHOJATENBbCTBA, YTO MOATBEPKAAET MOJEIb B3aUMOCBS3H KOH-
CTUTYIIHOHHO-TIPABOBOTO M aIMHUHUCTPATHBHO-IIPABOBOTO PETYIUPOBAHUSA, T/I€ KOHCTHUTY-
LM yCTaHABIIMBAs OCHOBHBIC HANPABIICHUS PETYJIUPOBAHUS, a OTPACICBOE 3aKOHOAATENb-
CTBO JIOMOJIHAET UX U KOHKPETU3UPYET.

! Horonesma H.U., Caranasikos M.C. [IpuHIMIIBI TOCY TAPCTBEHHOHN I'PpakJaHCKOM CITyKOBI: COOTHOIIIE-
HHUE KOHCTHUTYLMOHHOTO U aJIMHHUCTPATUBHOrO 3akoHoAatenabcTa // Bectuuk FOYpI'Y. Cepust: IIpaso. 2012.
Ne43 (302). C. 62.

% Cokonos A.I0. KOHCTUTYIHOHHbBIE OCHOBHI Mep 00eCIedeH s POM3BOACTBA 10 AeIaM 06 aIMHHHCT-
paTHBHEIX paBoHapymeHusx // O6mecTso u mpaso. 2014. Ne 1 (47). C. 23.
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VK 347.962

CYIAEBHAS PE@OPMA BPEMEHHOI'O IPABUTEJIbBCTBA
U MHCTUTYT MHAPOBBIX CYJEN
(HEKOTOPBIE ACIIEKTBI BOITPOCA)

JLI'. IDcuoowcasaose

CTYJIeHT SIpocnaBckoro rocygapcTseHHOro ynusepceurera um. ILIN. Jlemunosa
(SIpocnasnb, Poccuiickas ®enepanust)

B oannoii cmamve asmopom ananusupyiomes usmeHeHus mpeboeaHulli K KAHOUOAMAam Ha
00JIXHCHOCMb MUPOBBIX CYOeli, a makdce NopaoKa PopMuposanHus Mupoeo2o cyoda, 8 nepuod Bpe-
MeHHOo20 npasumenbcmea 8 Poccuu no cpasnenuto ¢ Cyoebnvimu ycmasamu 1864 2. Hccreoosanue
nPo8eOdeHo Ha OCHOBe apXusHvix 00KymMenmos I'ocyoapcmeennozo apxuea Apocrasckoii obnacmu.

Knrouesvte cnosa: mupoeoii cyows, yenswl, Bpemennoe npasumenvcmeo, Cyoebnvie ycmagol
1864 a.

CornacHo ct. 2 Koncturyuu P®' BrIcIIeii IEHHOCTHIO ABIAETCS YENOBEK, €I0 IPaBa
u cBo0obl. CyJ, BEITONHAET (QYHKIHIO TIPAaBOCYIHS U TEM CaMbIM OCYIIECTBIISIET OXpaHy
mpaB ¥ cBo0o 1 uenoBeka (ct. 7). Kak u n000# HHCTUTYT mpaBa, CyJ noasepraics pedop-
MHUpPOBaHUIO B Pa3ngHbIe 310XH ucTopuu. CornacHo 1. 3 cr. 1 denepanbHOr0 KOHCTUTY-
nmonHoro 3akoHa ot 07.02.2011 Ne 1-®K3 (pen. ot 29.07.2018) «O cymax oOmieli ropuc-
nuknun B Poceniickoit deneparmn»” OHAM U3 CyI0B, BXOMIIINX B CHCTEMY CYIOB 00mieit
IOPUCIMKIIMN SIBISAETCSI MUPOBOW cyl. B nmaHHOM cratbe OyayT paccMOTpEHBI W3MEHEHUS
B TpeOOBaHUAX, IPEIBSIBIIEMbIX K MHPOBBIM CYJIbM, U TIOPsAKE (OPMUPOBAHKS MUPOBO-
rocynas 1917 r.

BpemenHoe mpaBUTENBCTBO, IPUASA K BIACTH, HAYaJI0 MPOBOIUTH Pa3IHIHbIE pedOopMBbI
IyTEM MPUHATHS TOCTAHOBJICHUN. MI3MEHEHUs 3aTpOHYIM U TPeOOBaHUS, TPEABSIBIICMbIC
K MUPOBBIM cyJbsiM. B cooTBercTBUM C otneneHuem I ITocranosnenus Bpemennoro IIpaBu-
TenbeTBa «O BPEMEHHOM YCTPOMCTBE MECTHOTO Cyaa»” B «YupexJIeHHe CyaeOHbIX ycTa-

! Poccuiickas rasera. 1993. 25 nexabps (¢ HompaBkaMy).

2 DejepanbHbIi KOHCTHTYIMOHHBIHA 3aKk0H oT 07.02.2011 Ne 1-®K3 (pex. ot 29.07.2018) «O cymax 06-
el ropucauknun B Poccuiickoit @enepaumu» (¢ u3M. u jgoi.) // [DnekTpoHHsl pecypc OduImansHOro uH-
TepHeT-noprana mnpaBoBoit wumHpopmamuu]. URL: http:/pravo.gov.ru/proxy/ips/?docbody=&nd=102145
239&rdk=7 (nata obpauenus: 05.10.2018).

* O BpemeHHOM yCTpoifCTBE MECTHOTO Cyfa: MOCTaHOBNeHHe Bpemenmoro IlpaBurenscrsa oT 6 Mas
1917 1. // Cobpanue y3akoHeHWH u pacriopspkeHnid [IpaBuTenbcTBa, m3naBaeMoe mpu [IpaBUTENBCTBYIOIEM
Cenare // TASO.
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HoBIIeHHI»' (manee — YCY) BHOCHIHCH M3MEHEHNsI, KACABIIHECS HHCTHTYTa MHPOBBIX Cy-
neit. OHaKO TaHHbIE U3MEHEHUS PaclpOCTPaHIINCh HEe Ha BCIO Tepputopuio Poccuy, a Ha
OTZAENbHBIE TYOSPHUH, B YMCIO KOTOPHIX BXoAmna SpocnaBckasi TyOepHHUsI B COOTBETCTBUU
¢ otaenenueM III nanHoro mocranoyeHus. Ha psii ropo1oB MOJIOKEHUS TAHHOTO MPaBOBO-
TO aKTa PacIpOCTPAHINCH YaCcTHIHO. Tak, coracHo otaeneauto IV u ct. 23 otnenenws 111,
K HUM OTHOCHJIUCH ropojia XapekoB, Kues, Onecca, Mocka u HeTporpa)f.

CornacHo cT. 4 otaenenus | «O BpeMEHHOM YCTPONCTBE MECTHOTO CyZia» B MUPOBBIE
CyIIbU TETepb MOTJIA U30MPaThCs HE TOJNBKO MYXXYWHBI, HO M XKeHITMHBI. ClieI0BaTeNbHO,
HCYE3 NI0JIOBOM LIEH3.

W3menenuto moaBseprcst U oOpazoBaTenbHbINA 1eH3. [losBuiics eme onuH anbTepHa-
TUBHBIA BapHaHT, KACaBIINKCS TOTO, UTO KAaHAWAATOM B MHPOBBIE CYJbH MOTIH BBICTYTIaTh
HE TOJIBKO TOJIyYHBIINE XOTs ObI cpeHee o0pa3oBaHKe, CAABIINE dK3aMEH WM NMEBIINE
3-1eTHHI OMBIT pabOTHI, HO TAKKE JIMIA, X0AaTalCTBOBABILINE B TEUCHHUE 3 JIET «II0 Uy>KUM
JIeJIaM» B 3BaHHH YaCTHOTO ITOBEPEHHOTO JHOO0 MPUCSHKHOTO CTPSITIETO.

HpaBcTBeHHbIH 1eH3 Takxke 6bi1 pedopmupoBan’. B otanume ot cr. 21 YCVY Mupo-
BBIMU CYABSIMU HE MOTTHU OBITH JUIA, TIOJIBEPTHYTHIC JIUIICHUIO WU OTPAHUYCHUIO TIPAB
cocrostausg. Kpome Toro, He paccMaTpuBaIiCh KaHIUAATaMU Ha TAHHYIO JTOJKHOCTh JINIIA,
COBEpIIMBIIINE PA3HOTO POJia MMYIIECTBEHHBIE MPECTYIUIeHHA (Kpaka, MOIIEHHUYECTBO,
PacTOYHTEIHCTBO, IPUCBOCHHE, PacTpara u T.A.). M3 nuil, He IMEBIIUX MPaBo OBITH MUPO-
BBIMH CyJbsSIMH, ObllIa UCKJIFOUEHA KaTETOpUs JIt0JIeH, KOTOPhIe B COOTBETCTBUU CO CT. 21
YCVY ObUIH yBOJIGHBI CO CTYXKOBI TI0 CYTy WM AYXOBHOMY BeIOMCTBY. OcTaabHBIC TICH3bI
OCTAJINCh TAKHMH ke, Kak B 1864 r.*

OmnpeneneHHble M3MEHEHHS MPOM30LLIM W B THOpPsIKE M30paHUs MHPOBBIX CYICH.
B cootBerctBuU € cT.12 otaenenus [ «O BpeMEHHOM yCTPOMCTBE MECTHOTO Cya» CIIUCKU
JIUI], AIMEBIIUX MPaBo ObITh M30paHHBIMHU Ha JOJDKHOCTH MHUPOBOTO CYJIbH, HE COCTABIIS-
JMCh, U «U30paHMI0 MOTJIO TOAJICKATh BCAKOE JIMIIO, YAOBJIETBOPSIBILEE YCTaHOBICHHBIM
B 3aKOHE LeH3aM» . TakuM oGpa3oM, Ipoleaypa H30paHHs CTAHOBHIACH GoJIee IIPOCTONH,
IIOTOMY YTO HCKJIFOYAIACh CTaINsI COCTABJICHHUS CIIFICKOB.

Urak, B 1917 r. mpomn3onuia 1eMOKpaTH3aIus EH30B, PACIIMPHIICS KPYT JIUI, ©UMEBIINX
paBo OBITH N30paHHBIMU MUPOBBIMHU CyIbIMU. [Iponenypa n3dpanus crana nonstaee. Oa-
HAaKO B TAKOM BHJI€ HHCTUTYT MHUPOBBIX CyJIEH MTPOCYIIIECTBOBAI HEIOJTO, TaK Kak B OKTAOpe
1917 r. Ha CMeHy MpUIILIa COBETCKAs BIACTH U JIEATSIHHOCTh MUPOBOTO Cyna ObLIa mproc-
TaHoBJIeHa. Bo3poxkaenue muposoro cyaa B Poccun mpownsomnuio toiasko 1990-e 1r. B pe-
3ynbrare npuHATUS DelepaibHOro KOHCTUTYIIMOHHOTO 3akoHa «O cyneOHol cucteme Poc-
cuiickoit deneparmn»’.

! Vupesaenne cyaebHbIX yeTaHOBIeHHH Poccuiickoit mMmepun 1864 . / CripaBodHast IpaBoBasi CHCTe-
Ma «Koncynprant Ilmocy.

2 Jlemo o BBIOOpax 3aMecTHUTeNel MHUPOBBHIX cyneit // ['ocymapcTBeHHBI apxuB SlpociaBckoil 00macTu
(TAS0). ®.509. Om. 1. 1. 1894. JI. 1, 2.

3 Tam xe. JI. 2.

* oxmmxasanse JLT. TpeGoBanus, IpeAbsBIIsIEMBIE K MUPOBBIM Cy/bsiM, TIo CyneOHbIM ycTaBaMm 1864 roma
1 COBPEMEHHOMY 3aKOHOJATeNbCTBY // DyHIaMeHTalbHBIE OCHOBHI MPABOBOTO I'OCYAApCTBA M aKTyaJbHBIE
BOIIPOCHl pe)OPMHUPOBAHUSI COBPEMEHHOIO 3aKOHOJATENbCTBA: COOPHHMK cTaTeil MeIyHapOoaHOH HaydHO-
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STASIO. @.509. Om. 1. JI. 1894. JI. 1 06.

6 OenepanbHBIii KOHCTHTYIIHMOHHBIN 3aK0H OT 31.12.1996 Noe 1-®K3 «O cyznebHoit cucreme Poccmiickoit
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. URL: http://pravo.gov.ru/proxy/ips/?docbody=&nd=102045098&rdk=0 (nata o6pammenus: 05.10.2018).
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YK 340

PA3SBUTHUE KOHCTUTYLHUOHHO-IIPABOBBIX OCHOB
I'PAXKJAHCKOI'O OBIIECTBA: K BOITPOCY Ob HCTOPUHU PA3BUTHUA
JIOBBUPOBAHUSA U EI'O UHCTUTYHUOHAJIN3ALIUN

P.B. 3enenykun
1.0. 3aMECTHUTENS AUPEKTOPA IO HAYYHOH paboTe, NOUEHT Kadeapsl KOHCTUTYIIHOHHOTO
1 MEeXIyHapoIHOTO IpaBa MHCTUTYTa IIpaBa M HaIMOHAIBHOW O6e3omacHocTr TaMOoBCKOTO
rocyaapctBeHHoro yuusepcurera umenu I'.P. JlepkaBuna (Tam60B, Poccuiickas ®@eneparius)

B nacmosweii cmamve nposooumcs usyuenue KOHCMUmMyyuoHHbIX HOPM, YCIMAHAGIUSAIOWUX
NON0JCEHUe UHCIMUMYMOS8 SPANCOAHCKO20 00Uecmad, 6 OCHOBHBIX 3AKOHAX 8 O0PeBOIIOYUOHHDBLL,
COBEMCKULL U COBPEeMEHHbIU nepuodvl. Tem camvim, 6 pabome npeonpuHsmMa NONbIMKA NPOEECMuU
AHATU3 PA36UMUST KOHCIUMYYUOHHO-NPABOBLIX OCHO8 SPANCOAHCKO20 00uecmaed 8 KOHmMeKcme no-
meHyuana ux 10060ucmcKoil 0esimenbHOCmu.

Knroueevie cnosa: no6ouposanue, 1000U3M, UHCIIUMYMbL 2PAANCOAHCKO20 00Ujecmed, KOH-
cmumyyusi.

[IpussTHE OpUAMYECKH 3HAYMMBIX PELICHUN BCEraa MPEAOINpPENETIEHO KOH-
KpPETHBIMU COLMATbHBIMU MHTEPECAMH U NMOTPEOHOCTAMHU OyAb OOBEKTUBHOIO UJIU
CyOBEKTUBHOI'O XapakTepa, KOTOpblE C pa3HOW CTENEHBI0 MHTEHCUBHOCTH JIOBO-
JSTCS 10 UHCTUTYTOB ITyOJIMYHOM BIacTH, HAJICJIEHHBIX [TOJIHOMOYHUSAMU IO IPUHS-
THUIO IIPABOTBOPUYECKUX pelieHU. OJHUM U3 CPEICTB B3aUMOAECHCTBUS HHCTUTYTOB
yOJUYHOM BJIACTH U TPYII MUHTEPECOB, a B OOJIbLIEH CTENEHU BIMUSHUS MOCIEN-
HUX Ha PELIeHHUs NEPBbIX, ABJSETCS J000UpoBaHue, MIpeacTaBstoniee co0oii opra-
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HU30BAHHBIN MPOIIECC BIMSAHUS HA WHCTUTYTHI IyOJIUYHON BIIACTH 3aMHTEPECOBAH-
HBIX JIMIl U X TPYII C LEJbI0 y4eTa CBOMX MHTEPECOB B PEIICHUSIX PaBOTBOpPYE-
CKOTO XapakTepa, CoJeprKalux o0I1eo0s3aTesbHble, (HOPMaTIbHO-OIPEIEICHHbIE
MpeIIICaHus.

Hecmotpst Ha TO 4TO, 1000MpOBaHUE TPAAUIIMOHHO CBSI3BIBAIOT C €TI0 HETATHB-
HBIMU TIPOSIBIICHUSIMH, CBSI3aHHBIMU C KOPPYIILMEH, BBIMOTATEIbCTBOM U MHBIMU
MPOTHBONPABHBIMH SIBJICHUSIMHU , HENb3s OTPHIATh €ro mHoTeHmuana. llomaraem,
YTO B paMKax JOJDKHOTO MPABOBOIO PETYJIUPOBAHMSA, CO3/AOLIETO PaBHBIE YCIIO-
BUS JUISL OCYIIECTBIICHUS JTOOOUCTCKON A TeIbHOCTH HHCTHTYTAMHU TPaXKIaHCKOTO
o01iecTBa, J000U3M MOXET CTaTh HEOOXOIUMBIM aTpuOyTOM peayn3aluyl MpPHH-
IIUTIOB IEMOKPATHH, PABHOMIPABHUS U ILTIOPATH3MA.

Tem cambIM, 3HaU€HUE PETYIUPOBAHUS JTOOOUCTCKOMN JESITEIBHOCTH MOXKET 3a-
KITIOYAThCSl B CO3AaHMU M (DYHKIIMOHMPOBAHUN MEXaHHM3Ma COTJIACOBAHUS MHTEPE-
COB (hM3MYECKUX U IOPUAMYECKUX JIUL IPU NPUHATHH KOMIIETEHTHBIMH OpraHaMu
MIPaBOTBOPUYECKUX pelIeHuil. Bmecre ¢ 3TUM, He IpeICcTaBIsIeTCs] BO3SMOXKHBIM pa3-
BUTHE MHCTUTYLMOHAIBHBIX IPABOBBIX OCHOB JIOOOMpOBaHUs O€3 3aKperieHus op-
TaHW3alMOHHO-TIPABOBEIX ()OPM MHCTHUTYTOB T'PAKTAHCKOTO OOIIECTBA, B MEPBYIO
ouepelib, Ha YPOBHE OCHOBHOT'O 3aKOHa.

[TpuHATO CYMTATH, YTO UCTOPHUUYECKH HOPMATHBHAsE OCHOBA MHCTUTYIIMOHAJIH-
3auuu J1000upoBaHus ObL1a 3anoxeHa B nojoxxennu Koncrurynuu CLIA u npak-
TUKU €€ IPUMEHEHUsS: «OTIpPaBHOW TOUKOU (hopMUpoBaHMs 10OOM3Ma KaK MHCTHU-
TyTa couuanbHo-nonuTHueckoi >xu3Hu CIIA mnocmykuia mnepsas IONpaBKa
k KoHcTuTyum, rapantupylomas mnpaBa rpaxaaH oOpamaTbes K MPaBUTEIbCTBY
C TIETHIUAME 00 yIOBIETBOPCHUH XKan00y”. [1epBoil peanbHOil MOMBITKOI IPaBo-
BOT'O PEryJHpOBaHUs JOOOUPOBaHMS MOKHO HAa3BaTh PE30JIOLUIO, 0J00pEHHYIO
nanaroi npexacrasureneii Konrpecca CIIA or 20 masa 1876 r.’ Ora pe30Ironus
coJiepajia OrpaHUYEHUS] KacaTeJIbHO MPOTHBOIPABHBIX METOJOB JIOOOMPOBAHUS
(IIOIKYII, CITyKeOHBIH moIor)”.

[Ipennaraercss oOpaTUTh BHUMaHHE HAa KOHCTUTYLHOHHO-IPABOBBIE OCHOBBI
3aKpeIUICHUs] MHCTUTYTOB TI'PAXKAAHCKOTO OOIECTBAa B OTEYECTBEHHOM HCTOPUHU
C TOYKH 3pEHHsI IPU3HAHUS UX HHCTUTYHUOHAIN3UPOBAHHBIMU CyOBEKTaMHU T1OJIU-
THUKO-IIPABOBBIX ITPOLIECCOB.

OcHoBHbIE TOCYAapCTBEHHbIE 3aKOHBI Poccuiickoit nmnepun 1906 roga ycranas-
JIMBAJIM TOJIBKO, YTO POCCUHCKHE NOIaHHbIE UIMEIOT IPaBo 00pa30BbIBaTh OOIIECTBA
Y COIO3BI B IIEIISIX, HE TIPOTUBHBIX 3aKOHAM, a YCIIOBUS 00pa30BaHMs OOIIECTB U COO-
30B, MOPSIIOK UX JEUCTBUH, YCIOBUS U MOPSIOK COOOIIEHHS UM IIPaB IOPUIUUYECKOTO
JMLIA, PAaBHO Kak IMOPAJOK 3aKpbITHsS OOILIECTB M COHO30B, OMNPEAEISIIOTCA 3aKo-

! ®enpaman I1.5. MMumx 10GOHCTCKOM AesATENEHOCTH B COBPEMEHHOI Poccu: npo6ieMbl HHpOpMALHI-
oHHoro conpoBoxenus // Tpyn u counanphble oTHommeHus. 2014. Ne 8. C. 81.

2 Bacunbes T.B. JIo66u3M Kak GopMa MOTHTHIECKOH IeATETbHOCTH: IPUPOAA, (YHKIIHH, COBPEMEHHBIE
Bujibl // BectHuk MockoBckoro yauBepeutera. Cepust 12. [onutuueckue nayku. 2004. Ne 4. C. 30.

3 JTro6umoB A.I1. ctopus m066m3ma B Poccru. M.: JInGepanbras Mucens, 2005. C. 44.

* JNozanckmit I.J1. DtHOCH U 1066m3M B CIIIA. O TepCIeKTHBaX POCCHIICKOTo 10661 B AMeprke. M.:
Mesxnaynap. otHomeHus, 2004. C. 194.
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HOM' . besycnoBHO, 4TO 3a ATON FOPUANYECKON KOHCTPYKIIEH CTOUT OrpOMHAs UCTO-
pusi, HOPMBI 3aKOHOJATEJILHOTO M MOJI3aKOHHOTO XapakTrepa. Kak ormeuaror crienua-
JIMCTHI, B 3TOT TIEPUOJI IIOCTETICHHAS JIEMOKpPATU3allisl WHTEIUIUTEHIIUN, B COCTaB
KOTOPO#l Bce 0OJIbllle MPOHUKAIOT MPEACTABUTENN HEABOPSHCKUX CIOEB, PacTeT yp-
OaHM3aIMs HACEJICHUS, YHCICHHO YBEIMYUBAIOTCS COLMAIBHBIC TPYIIIHI HAEMHOTO
TpyJa, a KPUTEPUU Pa3iesieHus OOIECTBa 10 COCIOBHON MPUHAICKHOCTH B Havale
XX B. 3aMEHSIOTCSI KPUTEPUEM KJTACCOBOW MPUHAICKHOCTHY, YEMY MPEIIIECTBOBA-
JI0 «IEePeXo/ OT CUCTEMbI MPUHYIUTETBHOTO TPyAa K CBOOOAHOMY, OT aJIMUHHUCTpA-
TUBHO-MOOMJITM3AIIMOHHBIX METOZ0OB MOJICPHHU3AIINH — K pLIHqu0-6yp>Kya3HLIM»2.

Ecim B 1OpeBOITIOIIMOHHBIN TIEPUO]T PAa3BUTHE MHCTUTYIIMOHAINA3AIMN TPaKIaH-
CKOTO OOIIECTBa MPOXOAUIO B TIOCIIEIOBATEIBHOCTH «(PAKTHUECKOE CTAHOBJICHUE —
HOPMAaTHBHOE 3aKPEIUICHHE», TO B COBETCKHI MEPHO, MPUIICANINN Ha CMEHY J0pe-
BOJIIOIIMOHHOMY, TaKasl IMOCJIEI0BaTeIbHOCTh U3MEHIIIACh, TJIe (PaKTHUYECKOE CTaHOB-
JICHHE TIPOXOJIMIIO JINOO BCIIE, JIMOO OJJHOBPEMEHHO C HOPMATHUBHBIM 3aKPEIUICHUEM.

C camoro Hayajia COBETCKOTO IE€pHO/ia BO3HUKIIA TEreMOHHS KOMMYHHUCTHYE-
CKOW TMapTUH, MPAKTUYECKH MCKIIOYAIOMIEH MPOSIBICHUE WHBIX IMOTUTHYCCKUX
JBKEHUN, YTO HAIIIO OTPAKEHHUE B KOHCTUTYIIUSAX COBETCKOIO IEPHO/IA.

OpnHako MpHU3HABAIOCH MHOT0OOpa3ue WHCTUTYTOB I'PaKIaHCKOTO OOIIECTRA,
HO CYIIIECTBYIOIIHUX ¥ COOTBETCTBYIOIIMX MTPOBO3TJIANIEHHOMN HICOJIOTHH.

Ocob6enno sro nposismiock B Koncturymuu CCCP 1977 roz[a3 , 9TO MOXHO
OTMETHUTh, UCXOS U3 CIEAYIOIINX MOJIOKEHUI:

— cornacHo cT. 6 «KomMMmyHucCTHYECKas: MapTusi ONpeNeNseT IeHepalbHYyI0 IMep-
CHEKTUBY Pa3BUTHUS OOILECTBA, TMHUIO BHyTpeHHeH u BHemHel nonutuku CCCP, py-
KOBOJIUT BEJIMKOW CO3MIATEIbHOM JESTEIbHOCTHIO COBETCKOIO HAapoOAa, MPUAAET IUIa-
HOMEPHBIN HaAy4YHO OOOCHOBAHHBIN XapakTep ero 6oproe 3a modery KOMMYHHU3MAaY,;

— B CWJIy CT. 7 B YNPaBJICHUH T'OCYJAPCTBEHHBIMHU U OOIIECTBEHHBIMH JelIaMH,
B PELUIECHUU MOJIUTUYECKUX, XO3AUCTBEHHBIX M COLIMAIBHO-KYJIbTYPHBIX BOIIPOCOB
Yy4acTBYIOT IpodeccuoHaIbHbIe COr03bl, Beecorosnblil Jlennnckuit KommyHnuctnue-
ckuit Coro3 Momnoiexu, KOorepaTUBHbBIE U APYTUE OOIECTBEHHBIE OPTaHU3aIiH;

— B COOTBETCTBUU CO CT. 9 pa3BepThIBaHUE COLMAIUCTUYECKOW JIEMOKpATUU
MPEeIoiaraioch, B TOM 4YHCIE, 32 CUeT Bce 0oiiee MIMPOKOTO Y4YacTHs TpakIaH
B YIPAaBICHUU JeJaMU TOCYJapcTBa U OOIIECTBA, MOBBIIMICHUS! aKTUBHOCTH 00IIIe-
CTBEHHBIX OPTaHU3aLUN, yCUICHHUS] HAPOJAHOTO KOHTPOJIS;

— B CT. 48 ompenensiioch, 4TO rpakJaHe BIIpaBE€ YYacTBOBATb B YIPABICHUU
rOCyAapCTBEHHBIMU U OOIIECTBEHHBIMH J€NIaMU, B 00CYXKJICHUU U MPUHSATUH 3aKO-
HOB M pElICHHI 00IIerocy1apcTBEHHOTO0 WU MECTHOTO 3HAY€HUSs, YTO oOecrneunBa-
€TCs OCPEACTBOM BO3MOXKHOCTH M30MpaTh M ObITh n30panHbIMU B COBETHI HAPO/I-

! Bricouaiime yreepxaennbie OcHOBHbIe I'ocynapcTBennble 3akoHbl Poccuiickoil ummepuu (B pef. OT
23.04.1906) [>nmexTponHbIii pecype] // http://www.hist. msu.ru/ER/Etext/apr1906.htm (mata oOpamieHus:
18.09.2018).

2 BamuToB A.A., Binsran M.A. OCHOBHbIE 3Tarbl pasBHTHS TPAKIAHCKOTO obmectsa B Poccuu // TTomu-
THKa, TocyaapctBo u mpaBo. 2014. Ne 11 [Dnextponnsiii pecype] // http:/politika.snauka.ru/2014/11/2088
(mata obpamenwms: 12.10.2018).

3 Koncrurymms (OcHoBHoit 3akon) Coroza Coerckux CorpamicTiieckux Pecry6muk (mpuasta BC
CCCP 07.10.1977) (yrpatuna cuny) // CBoj 3akoHoB CCCP. 1990. T. 3. C. 14.
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HBIX JIEMYTaTOB U JPYTHe BHIOOPHBIE TOCYAapCTBEHHBIE OpraHbl, IPUHUMATh y4a-
CTHE BO BCEHApOJHBIX OOCYXKIECHMSX M TOJIOCOBAHMAX, B HAPOJHOM KOHTpOIIE,
B paboTe rocyIapCTBEHHBIX OPraHOB, OOIIECTBEHHBIX OPraHU3AIMi U OPraHoB 00-
IIECTBEHHOW CaMOJESITEIbHOCTH, B COOPAaHHIX TPYAOBBIX KOJUIEKTHBOB M IO MECTY
YKUTEJIbCTBA, @ UCXO/1s1 U3 ToJIokeHuH CT. 49 kaxpiii rpaxxknanun CCCP umeer mipa-
BO BHOCUTHb B TOCYJApCTBEHHBIE OpraHbl M OOIECTBEHHBIC OPraHU3ALUU MPEIIO-
KEHHUS 00 YIyUIICHUH UX ACATEIbHOCTH, KPUTUKOBATh HEIOCTATKU B paboTe;

— B CcT. 51 mpoBo3rnamanock, uto rpaxkaane CCCP umeroT npaBo 00beTMHATHCS
B OOLIECTBEHHBIE OPraHU3alllH, CIIOCOOCTBYIOIINE PA3BUTHIO NOJTUTHYECKON aKTHB-
HOCTHU M CaMOJESITEIbHOCTH, YIOBJIETBOPEHUIO UX MHOIOOOPa3HbIX HHTEPECOB.

B »3Tux ycnoBusx (akTHUECKH UCKIIHOYAJIOCh TIOOOMPOBAHUE UHTEPECOB, AU(-
(hepeHIMpyEeMBIX 10 MOJUTHIECKUM CTpeMIICHHsIM. B cBOIO odepenb, HanbobInee
MIPOSIBJICHUE HAXOAMJIO OTPACIEBOE W BEJOMCTBEHHOE JI0OOOMpOBaHUE, CYIIECTBO-
BaBIlIe€ B paMKaX CJIOXKHUBIICHCS MOJUTUKO-IIPABOBOM CHCTEMBI.

C u3MeHeHuEeM MOJIUTHYECKOTO YCTPOMCTBA M IIOCJIEAOBABILErO IPUHATHUSA
Koncturyuuun 1993 roga npou3onuim KpynHble U3MEHEHHUS, B TOM YHUCIE Kacaro-
1Mecs B3aMMOJEHCTBHMS TOCYJapcTBa M OOILECTBAa, YCTPOWCTBA TIpakIaHCKHX
¢bopmupoBanuil. B xauecTBe COBPEMEHHBIX KOHCTUTYLIMOHHBIX OCHOB MOYHO OT-
MeTuTh nonoxenus crared 32 u 33 Koncturynuu P®. CornacHo crathe 32 KoH-
ctutyuuu PO, rpaxkiane BopaBe JIMYHO WM YEPE3 CBOUX IPEICTaBUTENIEH ydyacT-
BOBATh B YIIPAaBJICHUU JI€IaMU FOCYJapcTBa, a B COOTBETCTBUHU co craTheil 33 Kon-
ctutyuuu PO, rpaxnane Poccuiickoit denepanvy UMeEIOT MpaBo o0palaThCs JIUY-
HO, a TAaK)K€ HalpaBJIATh WHAMBHUIYaJbHbIE M KOJUIEKTUBHbBIE OOpAIlEeHUs B rocy-
JTApPCTBEHHBIE OpPraHbl U OPraHbl MECTHOTO CAMOYTPaBICHUS.

Pe3romupys BBIIIEU3]I0)KEHHOE, OTMETUM, YTO KOHCTUTYLIMOHHBIE ITOJIOKECHMUS
BCErJa B TOM WJIM MHON Mepe JOIYCKAIA y4acTHE B NOJUTUYECKON )KU3HU UHCTH-
TYTOB TPa’KIaHCKOT0o 00IecTBa. B 1OpEBOMIOIMOHHBINA Nepuo AMHAMHUKA Pa3BH-
TUSL OOLECTBEHHBIX (POPMHUPOBAHUM IIIJIa BIIEPEIM HOPMATUBHOIO 3aKperlieHus,
KOTOpPOE€ BO MHOTOM CTPEMMHJIOCH UX (hOpMAJIN30BaTh U OTPAHUUYUTH PAJUKAIbHBINA
nosnutudeckuil kypc. KopeHHbiM 00pa3oM cuTyanusi MU3BMEHWIach ¢ HACTYIJIEHUEM
COBETCKOI'0 IEPHUOAA, KOTJa OCHOBHYIO IOJUTHYECKYIO CHIIy IPEACTaBIANIA KOM-
MyHHUCTHYECKasl NapTusi, GakTUUECKU HEOTAeNnMas OT roCyAapCTBEHHOrO anmnapa-
ta. Takas paccTaHOBKa CHJI IPENONPEEIINIA UCKIIOYEHUE MHBIX MOJUTHYECKHUX
TE€YEHUH BO BIMSHUM HA MHCTUTYTHI MyOJIMYHOM BJIACTH, MPU 3TOM MPOUCXOIUIIO
BHYTPHUHOMEHKJIATYpHOE pa3pacTaHue OOIIECTBEHHbIX 00BbEIMHEHUH, @ UX HHTEpe-
Cbl MOT JIU ObITh U epeHIUPOBaHbl UCXO/ U3 BEIOMCTBEHHBIX, OTPACIIEBBIX
WM PETMOHAJIBHBIX acNeKTOB. [[03TOMY [U1sl B3aMMOOTHOLIEHUH TPyl UHTEPECOB
C UHCTUTYTaMU MyOJIMYHOU BJIACTU B COBETCKUN MEPUOJ ObUIM XapaKTEpPHbI TaKHe
4YepThl, KaK y3KUH KPYr yYaCTHUKOB OTHOIIECHUIH, B OCHOBHOM B paMKaX HOMEHK-
JaTypbl, OTPAHUYEHHBIE OTPACIIEBBIM WM TEPPUTOPUATILHBIM XapaKTEPOM, a TaKkKe
OCYILIECTBIICHHUE JIaBJICHUS Ha BJIACTh B paMKax ouiuanbHbIX KaHaoB. Ha coBpe-
MEHHOM JTare KOHCTUTYIIMOHHO-IIPAaBOBbIE OCHOBBI JIOOOMPOBAHUS CYIIECTBEHHO
U3MEHWINCh, YTO OBUIO MpeAonpenesieHO TpaHChopMmanueil KOHCTHUTYILHOHHOTO
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CTpOSI U POCCUNCKOM rOCyAapCTBEHHOCTH B 1I€JIOM, YEMY CIIOCOOCTBOBAJIO MPOBO3-
IJIaLIEHUE JEMOKPATUYECKUX LIEHHOCTEN, U Pa3BUTHE PHIHOYHOM SKOHOMHKH. JTO
JTJI0 UMIYJIBC JUISL pa3BUTHSI JIOOOMPOBAHUS KOPIIOPATUBHBIX KOMMEPUYECKHX HH-
TEPECcOB, MOSIBIICHUIO HOBBIX MOJUTUYECKHX CHJI U HOBBIX ()OpM B3auMOJEHCTBUSA
IpyII UHTEPECOB U UHCTUTYTOB IyOJINYHON BIACTH.
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IBOJIIOLIUA ITIPABA HA CYJAEBHYIO 3AIIATY
B I'PA’KJAHCKOM CYJAOITPOU3BOJACTBE

A /. 3onomyxun
3aBEIYIONINIA Kadeapoii rpakJaHCKOTO U apOuTpakHOTO Tporiecca MIHCTUTYTa IpaBa
Y HAaIlMOHAJBHOI Oe30macHOCTH TaMOOBCKOTO TOCYAaPCTBEHHOTO YHUBEPCUTETA
umenn ['.P. [lepxkaBuHa, K. 10. H., 1o1eHT (TamboB, Poccutickas @enepanus)

B cmamve uccnedyemcsa seomoyusn npasa Ha cy0ebnyo 3auumy 8 eparcoOanckom cyoonpous-
800cmae, KaK dNeMeHma npasa Ha cyoebHyto 3aujumy 60odwe. Asmop Oenaem 6v1600, YMO NOsAGIe-
HUuto KoHcmumyyui 8 Poccuu npedwecmeyem npoyecc nposedenusi cyoebuvix pepopm, 8 KOmopwvix
NepEOHAYANLHO 3AKPENSIAeMCA NPABo HA CYOeOHYI0 3awumy. Aemop ymeepoicoaem, 4mo 38010Yusl
npasa Ha cy0eOHyio 3auumy 8 SparicOaHCKOM CYOOnpou3so0Ccmee XapaKkmepusyemcs cieoyiouumu
ocobennocmamuy: 8 onpeoenenHvie NePuodbl C80e2o Pa3sUMIUA NPASO HA CYOeOHYIO 3auwumy 6 epa-
HCOAHCKOM CYOONPOU3800CHEe ObIIO 02PAHUYEHHBIM, SPAHCOAHCKOE NPOYECCyalbHOe Npaso, pecy-
aupyowee 2paxcoanckoe cyoonpou3soocmeo, Komopoe obecneyugaem npaso Ha CyoebHyIo 3auju-
my, AGIANOCL UCTHOYHUKOM HPOYECCYANbHBIX (YOPM, KOMOpble 8NOCIeOCmEUun Dbl 8bl0eNeHbl 3aKO-
HoOamenem 8 omoeibHble NPOYeccyaibhvie Gopmol (AOMUHUCIPAMUBHOE NPOU3E00CMEO, AOMUHU-
cmpamusHoe cyoonpou3so0Ccmeo); npaso Ha CyOeOHYI0 3auumy 8 epadicOAHCKOM CYOORPOU3800CH-
6e 8 Hacmosuee 8pems ONPeOesiemcs NPUHYUNAMU U HOPMAMU MeXHCOYHAPOOHO20 Npasa.

Knroueevie cnosa: npago Ha cyOebHYIO 3auumy, sparicoOancKoe cyoonpou3so0cmeo, cyoeoHas
pegopma 1864 2., Koncmumyyusa PD, unvle npoyeccyanvhbie popmul, NPUHYUNBL MEHCOYHAPOOHO20
npasa.

B cootBerctBuu co ctr. 46 Koncturymuu PO 1993 r. kaxaoMy 3anHTEPECOBAHHOMY
JUIy TapaHTUPYETCS €ro 3aluTa NMpaB U CBOOOA B cyJcOHOM TOpSAKE, B TOM YHCIE
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1 B TIOPAIKE TPaXTAHCKOTO cyaonpon3BoacTBa. [IpaBo Ha cyneOHyI0 3amuTy B rpaxaaH-
CKOM CYIOIIPOM3BOJCTBE, KaK 3JIEMEHT IpaBa Ha CyAcOHYIO 3aIlIUTy BOOOIIE, HAXOTUTCS
B COCTOSTHUM 3BOJIIOLIMOHHOTO Pa3BUTHUS U COBEPILICHCTBOBAHUS.

CynebHas 3amuTa — 3T0 0COOBIN BHI TOCYIapCTBEHHOM AesaTelbHOCTH. C OHOH CTO-
POHBI cyneOHas 3aluTa — TO JESITEINBHOCTh TOCYAapCTBa, C JAPYrod CTOPOHBI CyaeOHast
JesITeNbHOCTh HallpaBJieHa Ha 3alIUTY MpaB U CBOOO] 3aMHTEPECOBAHHBIX JIMII, B TOM YHC-
Je OT Kakoi-mmbo rocyaapcTBeHHOH BiacTu. CyliecTByeT mpoOiieMa OTHOIICHUS TOCYy-
JapcTBa M OOIIECTBa K OpraHU3aIy CyIeOHOH 3amuThl. FIcxos u3 3TOoro, Mpu perieHnn
po0JIEMBbl OpTaHU3AIMK TOCYIapCTBAa M OOIIECTBA, B MEPBYIO OYEPEAb PEIIAETCS BOIPOC
00 opraHuzanuu cyJeOHOM JesITeTbHOCTH.

CosceMm HepaBHo, B 2014 1., MpI otmeuanu 150-tetne Cyneonoit pedopmer 1864 1. u
NPUHATHSA YCTaBa TPaXIaHCKOTO cynompou3BoicTBa 1864 r. CerogHs Mbl OTMedYaeM
25-netne npunaTus Koncrurynun Poccuiickoit ®enepamuu 1993 r.' Mesxty sTuMu aByMs
COOBITHSAMU CYIIECTBYET B3aMHAsI CBSI3b.

CyneGHbIi TOPSIOK Beeraa uHTepecoBai oomectBo. [1o 00pa3HOMY BBIpaXEHHIO HC-
Topuka npasa @.M. JIMuTpueBa, «HEIOCTATOK MPABOCYAUS — CTapUHHAsA, HaboJeBImas pa-
Ha»’. Co Bpemen Ilerpa I ¢y GblT OTHENCH OT aJMUHUCTPAIMH, HO «Bce pedopmsI 10 Bo-
napenusi Anekcanjpa Il npecnenoBanu oHy 11€Jib — YKpEIJIEHUE caMOoepKaBusl U cocpe-
JIOTOUEHHS BCEil MOTHOTHI BIACTH, BKIIIOUAS U CyAeOHYIO, B PyKaX MOHAPXay .

Manngect 19 despanst 1861r. 06 0cBOOOKICHNN KPECTbSIH OT KPEIOCTHOW 3aBHUCH-
MOCTH OIIpEeACIINI HEOOXOIUMOCTh OCYIIECTBICHUS pedopM, B TOM UYHCIE M CYIcOHOM.
B orcyrcrBun Koncruryumu B Poccuu, Obuta mpoBeneHa cyieOHas pedopma, KoTopas
(dakTHUeCcKH 3aKpernuia MpaBo Ha CyAeOHYIO 3alIUTy, B TOM YUCIIE U B MOPSAKE TPaskKaaH-
ckoro cynonpoussozactBa. [lo muenuio C.E. Hapeuukuna «CyneOHast pedopma 1864 r.
Opia pedopMoll KOHCTHUTYIHOHHOW. Poccwiickas crnemumduka 3aKiIfodaeTcs B TOM, YTO
KOHCTHTYLIHOHHAS MOHAPXHS B HAIICH CTpaHE HAYHHANACH MMEHHO C CyaeOHO BracTm»”.
OHa B 1iepBbI€ «BBEJIa OCHOBHI CYJIOITPOM3BOACTBA, IPUHSTHIE 32 OCHOBY BO BCEM IIMBHIIH-
30BaHHOM OOIIIECTBE, BBIBEIIO PYyCCKOE CYJI0YCTPOHCTBO U CYAONMPON3BOICTBO U3 Xa0THYE-
CKOTO cocTostHHA. bplta BBeneHa cucTeMa He3aBHCHUMBIX Cy/IOB, TAE 3acemau mpodeccro-
HAJILHO MOJTOTOBJICHHBIE CY/AbH, MPUOBIBAIOIINE B JOJDKHOCTH MOKH3HEHHO. CTallo BO3-
MO>KHBIM TIOaBaTh alleJUISAIIUN He TOJNBKO 0 CYIIeCTBY pa3dbnupaeMoro aena, Ho U MOJ To-
BOJAY HapyIICHHs MPOLECCYaIbHBIX HOPM, HETPABHJIBHOTO MPUMEHEHHs 3aKOHHa (Kacca-
uus). [HosBunuCh Cy MPUCSKHBIX, COCIOBHE MPUCSKHBIX MMOBEPEHHBIX (37BOKATOB), MU-
POBOIi cy»’.

[IpaBo Ha cyneOHYyIO 3amIUTy B TPaKIAHCKOM CYIOIPOM3BOJCTBE B PA3IMYHBIE IIe-
PHOBI CBOETO Pa3BUTHSI B PA3HOU CTEIIEHH 00ECIIeUnBAIIO 3aIUTY TpaB U CBOOOJ 3aWHTE-
pecoBanHbix nul. o mpunsatus Koncrutymuum PO 1993 r. neiictBoBana Koncturyuus
PCOCP 1978 1. OHa oTpakaia T¢ OOIIECCTBEHHO-DKOHOMHYECKHE OTHOIIICHHS, KOTOPHIE
CYILIECTBOBAJIM B 3TO BpeMs B rocyAapcTBe u obmiectBe. «3akpemieHHas B Koncturymu

! Cobpanue 3axononarenscta PO, 2014. Ne 31, ct. 4398.

2 JmvutpueB @ .M. Cynebnast pedpopma // Counnenns ©.M. [Imurpuesa: CraTteu U nccienoBaus: B 2 T.
T. 2. M., 1900. C. 463.

> Tam sxe. C. 20.

* laxpait C.M., Kpacuosckwit K.IT. Cy/1 CKOpBIH, TIpaBblii, MATOCTEBbIi i paBHBIT 1 Beex: K 150-netnio
Cyne6noii pepopmer B Poccun. M.: Kyuxoso mone, 2014. C. 6 (ABrop obpamenus k uutaremsim C.E. Ha-
PBILIKAH)

5 Boctpeime M. [ToBcenHeBHAs KU3Hb POCCHE B 3aceaHIsX MEPOBOTO CyJa M peBTprOyHana. 1860-
1920-e ronpt. M.: Monopnas reapaus, 2004. C. 21.
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pykoBoasmas poib KIICC (Kommyructrueckas naptus Coserckoro Corosa, IpUM. aBTO-
pa) ciyxuia 6a3ucoM M OIpaBJaHWEM OJHOMAPTHITHOTO JUKTaTa BO BCEX OOIIECTBEHHBIX
¥ TOCYJapCTBEHHBIX JIeNaxy»', BKIoUas U CyleOHyI0 JeaTenbHOCTh. 1IpaBo Ha cyne6Hyo
3aIUTY B TPaXXIaHCKOM CYJOIIPOM3BOCTBE OBIJIO OTpaHW4YeHO. B 3TOT meprnoa oTcyTcTBO-
BaJI0 pa3HOOOpa3ue NpaBoCyOBEKTHOCTH B MMYIIIECTBEHHBIX OTHOIICHHSIX BCIEJCTBUE TO-
ro, 4YTO TOCYJapCTBO OBUIO OCHOBHBIM COOCTBEHHHKOM Ha CpeAcTBa mpou3BoicTBa. Ot-
CYTCTBOBAJIa ¥ BO3MOXKHOCTh OCIIOPUTH B CyJIEOHOM IMOPSIKE MPOTHBOIIPABHEIE JICHCTBHS
Bacteil. Tak, TPyZOBOE 3aKOHOAATENHCTBO TOrO MEPHOAA” MPELyCMATpPHBAA BO3MOMK-
HOCTh CyIeOHOTO PacCMOTPEHHS TPYAOBBIX CIHOPOB, HO 3Ta BO3MOXKHOCTH ObLIa 3HAUYH-
TENBHO OrpaHMueHa. Tpy/OBBIE CIIOPHI OIPENEICHHBIX KaTeropuii pabOTHUKOB paccMmar-
PUBAJIUCH TOJIGKO BBIMIECTOSIIIUMH B TOPSAIKE MOAIMHEHHOCTH opraHamu (ct. 220 K30T
PC®CP 1971 r.). CyneOHas 3amura JUis 3THX KaTeropuii paOOTHHKOB IO BOIIPOCaM
YBOJIBHEHHS, U3MEHEHUsI (DOPMYIMPOBKH NPUYHMHBI YBOJILHEHHUS U TIEPEBOJIA X HA JAPYTYIO
paboTy, a TakKe HaJOXKEHHS IUCIUILTMHAPHBIX B3BICKAHUM HE MpeaycMaTpuBaIach. ITH
KaTeropuu ObUIA OIpeNeNIeHbl B TMepedHaAx npriiokeHus K [lomoxkeHuto o mopsake pac-
CMOTPEHHs TPYIOBBIX CHOpPOB’. Tak, HaIpUMep, B IepeYeHb ObLIM BKIIOYEHB MACTEPa
LIEXOB, MPOKYPOPHI, CIEIOBATEIH, IOPUCKOHCYIBLTHI, MPO(eccopCKo-MpenoaaBaTelbCKuit
COCTaB BBICIIMX YYE€OHBIX 3aBEIEHHH, JOJDKHOCTH KOTOPBIX 3aMEMIANCh 10 KOHKYpPCY
u T.1. B rpaxxpanckom mpomeccyainbHoM Kojgekce PCOCP 1964r., oqanM u3 BHIOB cyac0-
HOTO MPOU3BOJICTBA B CyJIe TIEPBOI MHCTAHIIMK ObLIa BO3MOXKHOCTH 00KaJIOBaHUS JCHCT-
BHII OPTaHOB BJIACTH, B BHUJIE IMOJIA4H YKAIOOBI Ha JefiCTBHE aMHHACTPATUBHBIX OPTaHOB
WA AOJDKHOCTHBIX JHUI] (cT. 236-239 I'TIK PCDCP). B cOOTBETCTBUH € 3TUM CYAOIPOU3-
BOJICTBOM TpakIaHe W JOJDKHOCTHBIE JIUIIA MOTJIM MOJATh kajJo0y Ha AelCTBHE aJIMUHU-
CTPaTHUBHBIX OPTraHOB WJIM JIOJDKHBIX JIUI], TOJILKO B TOM CJIy4ae €CJIM 3THUM aJIMUHHUCTpa-
TUBHBIM OPTaHOM HIIM JIOJDKHOCTHBIM JIMIIaM 3aKOHOM OBLIO TIPEJOCTaBJICHO MPaBo, Mpo-
M3BOJUTH B3BICKAHUS C TPaKAaH B AMUHHUCTPATUBHOM IOPSIKE.

N3meHeHuns o01ecTBeHHO-3KOHOMUYECKUX OTHOIICHUH CBS3aHHBIX C MOSBIICHUEM PhI-
HOYHOTO XO3SICTBAa HA OCHOBE YacTHOW COOCTBEHHOCTH M CBOOOJIE TPEANPHHAMATEIHCTBA
MTOBJIEKJIO HEOOXOTUMOCTh Ka4ECTBEHHOTO M3MEHEHHSI OPraHOB TOCYIApPCTBEHHOM BIACTH U
3aKOHOJIATENILCTBA. YUUTHIBAsl BAXKHOCTh CyJeOHOM BJIAaCTH B 3allMTe NpaB U cBOOOJ 3auH-
TEepECOBaHHBIX JuII, emie a0 npuHATus Koncrurynuum PD 1993 r. BepxosHsiM CoBeTom
PC®CP 6bu10 npunsto [locranosnenue ot 24 okrsaops 1991 r. «O koHuenuuu cyaeOHOM
pedopmsr 8 PCOCP»*. Brioc/iecTBUM KOHIEMIHS Cy1eOHOI pehopMbI MOMyUHMIIa CBOE pas3-
BuTHE TI0CTe TpuHATHA Konctutymuu P® 1993 r.° 26 monsa 1992r. 6611 npunst 3akon PO
«O craryce cyzeii B Poccuiickoit ®enepaumm»’. 27 anperst 1993 r. 3axon PO «O6 o6xaio-
BaHHH B CyJ[ IGHCTBHI ¥ PElICHHI, HAPYIIAIOIIME IPaBa U CBOGOIBI IPAXkIany . ITOT 3aKOH
OTIPEJIEIIST BO3MOXKHOCTB CYZeOHOTO 00KallOBaHUS JISHCTBUI BlacTei.

! Barnaii M.B. Koncrurynnonnoe npaBo Poccuiickoit @enepannu: y4eOHUK. 6-¢ W3M., U3M. U IO M.:
Hopwma, 2007. C. 101.

2 OcHoBbI 3aKoHOmaTenbeTBa Coroza CCP u CorosHbix pecry6muk (1970 T.) Komeke 3akoHOB 0 Tpyze
PCOCP (1971 1.)

3 Vka3 [pesummyma Bepxororo Cyma CCCP ot 31.01.1957 1. 06 yTBepkaeHnu [10I0KeHHS O TIOPSAAKE
PaccMOTPEHUSI TPYAOBBIX CIIOPOB

IMocranornenue Bepxosuoro Coseta PCDCP ot 24 oktsa6ps 1991 r. «O Konneniuu cynedHoit pedop-

Ml B PCOCPy» // Benomoctsix Chezna Hapoaubix aenytatoB PCOCP u Bepxosuoro Cosera PCOCP ot
31 okTa0ps 1991 1. Ne 44 cr. 1435.

3 Cobpanue 3akoHogarenscTBa PD. 2013. Nel. Cr. 13.

8 Poccmiickas rasera. Ne 170. 29.07.1992.

7 Poccniickast razera. Ne 89. 12.05.1993 (Yrparun cuiy).
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Koncturymus P® 1993 r. 3akpenmia 3tu u3meHnenus. B coorsercTBum co cratee 10
nerictByromei Koncruryuuu P® rocynapcTBeHHas BiIacTh cTalla, OCYILIECTBIISIETCS HA OC-
HOBE €€ pa3ielicHHs Ha 3aKOHOJATENbHYIO, MCIIONHUTENbHYI0 U cyneOHyro. Kaxnas u3
BJacTeil oObsBieHa camocTosTensHON. [aBa 7 (ct. 118-129) Koncturyuuu P® 3akpern-
JISIeT TIOJIOKEHHSI, OTHOCAIIHECS K CyneOHoi Biactu B PD. B coorBercTBUUM co cT. 118
npaBocynue B Poccuiickoit demepariy ocymiecTBisieTcst TOIbKo cyaoM. CymeOHas BIacTh
OCYIIECTBIISIETCS TTOCPEICTBOM KOHCTHUTYIIMOHHOTO, TPaXKIAHCKOTO, aIMHHUACTPATUBHOTO
1 YTOJIOBHOTO CYJIOIIPOM3BOICTBA.

B cBs3u ¢ m3MeHEHHEM OOIIECTBEHHO-YKOHOMUYECKUX OTHOIICHHA B DTOT IEPHOJ
M3MEHWJIOCh U MaTepHalIbHOE MPABO, PEryJIHpYoIliee Tpaxk JaHCKUE, TPYIOBbIE, CEMEHHbIE,
JKUIIMIIHBIC, 3¢MEJIbHBIC U JIp. OTHOIICHUS. B CBS3M C MOSBICHHEM MHOTOCYOBEKTHOCTH
B UMYIIECTBEHHBIX OTHOMICHUSX M HEOOXOTUMOCTHIO Pa3pelICHUs BOSHUKAIOIMINX MEXKIY
HAUMH KOH(IMKTOB, B 1995 1. 6611 mpuasaT AIIK P®, koTopslii ompenenui mporeccyaib-
Hy10 (OpMYy 3aIIUTHI IPAB U UHTEPECOB B cepe NpeANPUHUMATEILCKON U NHOW SKOHOMH-
YeCKOW JAeATeNbHOCTH. 'paxkJaHCKoe MpolleccyalbHOE IMPaBO, PEryIHPYIONIee TPpaXKaaH-
CKO€ CyJIOTIPOM3BOJICTBO CTaJI0 MUCTOYHUKOM IPOLIECCYaNbHBIX (OPM, KOTOpPhIE BIIOCIEI-
CTBUHM OBLIM BBIJEICHBI 3aKOHOJATEIEM B OTHENbHbIE mpoueccyanbabie Gopmsr’. Tak, U3
I'TIK P® 06b110 U3BATO MPOHU3ZBOJCTBO IO JeNIaM, BOSHHUKAIOIIUM M3 aJIMUHUCTPATHBHO-
npaBoBbIX oTHOWEHHHA. B 2001 r. 6611 npunsT Kogeke PO 06 anMUHHCTpAaTHBHBIX IPaBO-
HAPYIIEHUSX , KOTOPbI BKIIOYHI ¥ aIMMHUCTPATHBHOE TPOM3BOACTBO. B 2002 r. GbL1
npuasit TTIK PO BerynmuBimii B 3akoHHYIO crity B ¢espaine 2003r°. B cucreme T'TIK PO
B Ka4eCTBE BHJAa TPAXKIAHCKOTO CYJOMPOU3BOJCTBO OBLIO 3aKPEILICHO MPOU3BOJICTBO IO
JieJiaM, BO3HUKAIONIMM M3 MyOJIMYHBIX NMPaBOOTHOIICHHUHE. B cOOTBETCTBUM ¢ STUMM TIpa-
BHJIAMH CYyJ, OCYIIECTBIISUI KOHTPOJb 32 AEATEIHHOCTHIO 3aKOHOJATEIHFHOW W HCIIONHHU-
TEJIbHOM BJIACTH, YTO CTAJIO0 TapaHTHEH OCYIIECTBIEHHUS MPUHLIMIA Pa3/IeICHUs BJIaCTEi.
BriocnenctBum 3TOT BHJ CyIONPOU3BOJICTBA OBLI U3BAT U3 I'PAXKIAHCKOTO CyIOTIPOU3BO/I-
CTBa M HapsAy C HEKOTOPHIMH APYTHMH KAaTETOPUSAMH OH BOIIEN B MpHHATHINA B 2015 T.
Kozeke aIMHHUCTPATHBHOTO CyI0Npon3BoacTa PO,

B Hacrosimee BpeMs, IpaBo Ha CyZeOHYIO 3aIIUTy B TPXKIAHCKOM CYyIOIPOU3BOJICTBE
orpesenseTcs Takke MPUHIUIIAMH ¥ HOpMaMH MeXJyHapoJHoro mpasa. Tak, B 1996 r.
Poccus Berymuna B Coser EBponst 1 B 1998 1. patudunupoBana KoneHImio o 3ammre
IIpaB 4eJIOBEKa W OCHOBHBIX cB0O0x 0T 1950 r.° Vuactie Poccuu B 5TOM [0roBope ormpe-
JIeNnia anbHeNIee COBEPIICHCTBOBAHUE TPOIECCyallbHOM (POPMBI TPAXKIAHCKOTO CYI0-
MIPOM3BOJCTBA B COOTBETCTBUH C IPAaBOM UEJIOBEKa Ha CIIPaBeINBOE CyAeOHOe pa3dupa-
TenbCTBO. [Ipy 3TOM HEOOXOAMMO OTMETHUTH, YTO ONPEEeNIEHHBIE COCTABIISAIONINE MpaBa Ha
CIpaBeUINBOE CyneOHOe pa3dUpaTenbCTBO, @ IMEHHO MPaBO Ha OCYIIECTBICHHE IPABOCY-
JIUSL TOJBKO CYZIOM, TIPAaBO Ha COCTSA3aTENbHBIN MpoIiece, MPaBo Ha IOPUINYECKYIO IIOMOIIh
4 T.J., 3akperieHsl B Koncturyuu 1993 r.

! Cm. moapoGree JI.A. Bomunxnaa OCHOBHBIE HAIPABICHHS YBOTIOINHA MPOLIECCYATBHOM (OPMBI Tpa-
JaHCKOTO cypmompon3BozcTa // IlpaBo, Hayka, oOpa3oBaHHE: TPAIMIMU U MEPCIEKTHBBL ¢O. CT. IO Marep.
MexyHap. HaydH.-IPakT. KOH(., mocssmy. 85-metuio CapaToBCKOW rocyapCTBEHHOH IOPHINYIECKOH akaje-
muH (B pamkax VII CapatoBckux mpaBoBbIX uTeHuid, Caparos, 29-30 centsibps 2016 r.) / penkon.: E.B. BaBn-
nuH (01B. pen.) u ap. Capartos: Uzn-so ®I'BOY BO «CapaToBckas rocyaapcTBeHHas IOpUAMYECKas akafe-
musi», 2016. C.277-278.

2 Cobpanue 3akoHopatenscTBa PD. 2002, Ne 1 (u. 1), ct. 1.

? Cobpanne 3akoHomatenscta PO, 2002. Ne 46, ct. 4532

4 Cobpanue 3akoHogatenscTBa PD. 2015. Ne 10, ct. 1391

3 Cobpanue 3akoHOAaTenscTBa Poccuiickoit @enepanmu ot 8 ssaBapst 2001 1., Ne 2, ct. 163, B Bromnerene
MEXXIyHapOJHbIX 10roBopos, MapT 2001 r., Ne 3.
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Heo6xoaumocts npursaTHs Koncturyrmmu Poccmiickoit @eaepannu 1993 1. B cBA3M
C U3MEHEHHUSIMH OOIICCTBEHHO-KOHOMUYECKMX OTHOILIECHUH ONPEIe/INI0 HEOOX0AUMOCTh
npoBeneHue cyaeOHON peopMbl B €€ TPOJODKEHHH U pa3BUTHH. Y COBEpILIEHHO MpaBbl
E.A. bopucora u JI.B. ['0J10BKO, KOTOpBIE CUMTAIOT, UTO «HBIHEITHee BocpusaTtue Cyned-
HoOW pedopmbl 1864 r. He MOXKET OBITH HE CBSI3aHO C peOpPMUPOBAHUEM COBPEMEHHOMN
OTEYECTBEHHOW CyAeOHOM CHCTEMBI M COMYTCTBYIOIIMMH 3TOMY IpoIeccy mpeodpa3oBa-
HUSMU B cpepe TPakJaHCKOTO U YTOJIOBHOTO CYIOTPOU3BOCTB. TONbKO Ha Oa3e BEINKOTO
MpoIIecCyaabHOTO HacleAoBaHMs, mocTaBimerocs Ham oT CyneOHBIX YcraBoB 1864 1.
MOKHO CETOJIHS JBUTATHCS BIiepel, o0ecreurnBas Kak BOCCTAaHOBJIEHHE U COXpaHEHHUE Tpa-
JUALIAHN, TaK U JalbHelIee pasBuThes .

Cnucok HCIO0J1b30BAHHBIX HCTOYHHKOB U JIUTEPATYPbI

1. KoHBeHIus 0 3amuTe mpaB YenoBeka U OcHOBHBIX cBoOox ETS Ne 005 (Pum, 4 Hos6ps 1950 1.) //
Bronnerens MexyHapoHbIX JoroBopoB, 2001 r., Ne 3.
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YK 340
KOHCTUTYIIMOHHOE PA3ZBUTHUE POCCHUHU

K.C. Kaweesa

cTyaeHT MHCTHTYyTa IpaBa 1 HALIMOHATILHOM 0€3011acHOCTH
Tam60Bckoro rocyaapctTBeHHoro yuusepcurera um. I'.P. JlepxaBuna
(TamboB, Poccuiickas deneparys)

B oannoii cmamve agmopom paccmompenvl 0CHOBHbIE IMANbL 3APOACOEHUS U CNAHOGIEHU
KOHCIUMYYUoHHo20 cmpos ¢ Poccuu. B cmamve 0aemcs onpedenenue Koncmumyyuu, npugoosmcs.
ee xapaxkmepnule uepmul u npusHaku. Obpawjaemcs HUMAHUE HA 3APOHCOEHUE KOHCIMUMYYUOHHO2O
npoyecca 6 mupe. Onucvisaemcs nonodiceHue Poccuu 6 nepuod npunamus nepevix KOHCHMUmMyyuil
Ha 3anade u ux énusHue Ha obwecmeeHHbIll U noaumudeckuti cmpou yapckou Poccuu. Bonvuioe
SHUMAHUE YOeNeHO OCHOBHBIM IMANAM CMAHOBNEHUA KOHCMUMYYUOHHO20 cmposi & Poccutickoil
Dedepayuu, npu dmom O0AIOMCA XAPAKMEPUCMUKU OCHOBHBIX Noaoxcenuli OCHOBHBIX 3AKOHOS.
B cmamve onucei8aiomces ycnosus, Komopuvle cHocodCmeosany npuHAmMuI0 kaxcoou Koncmumyyuu.
Onpedensiemcs ucmopuueckas 3Ha¥uMocms nepgoti Koncmumyyuu, ycnosua u coobimus, npusiex-
wiue K npunamuio nociedyiowux. B cmamve noopobno onucanvl a3manst u yciosus, 6 KOMopwix Obi-
aa npunsima Konemumyyus 1993 2o0a.

Kniouesvle cnosa: xoncmumyyus, 0CHOGHOU 3aKOH, KOHCMUMYYUOHHbII CMPOU, ¢opma npag-
JIeHUsl, npasa u c60000bl, OeMOKpaAmusl.

KoHCTUTYy1IMS — OCHOBHOM 3aKOH TOCyJapcTBa, HOPMaTHBHBIN MPaBOBOM aKT, UMEIO-
LM BBICHIYIO IOpUANYECKYIO cuity. OHa ompezesnseT OCHOBBI MOJIUTUYECKON, TPaBOBOM U
9KOHOMHUYECKOHN CHCTEM TOCyJapCcTBa.

B Jpesnem Pume, Hanpumep, Tak Ha3bIBalld HEKOTOPBIE UMIIEPATOPCKUE PACIIOPSIAKE-
HUS, KOTOPBIE CYIECTBOBAIM HAPSAAY C SAMKTAMHU U JIEKPeTaMu PUMCKHUX BiIaabIK. Kak oc-
HOBHOM 3aKOH rocyJapcTBa TEPMUH «KOHCTUTYLHS» CTall IPUMEHATHCA HAMHOTO T03Ke —
B TepuoJi OypiKya3HO-IEMOKPATHYECKAX PEBOIOIMA, KOTOPhIE MPOUCXOIUIA BO BTOPOH
nojoBuHe XVIII Beka. Havano BceMUpHOMY KOHCTUTYLIMOHHOMY IIPOIIECCY IOJIOXKHIIA
Koncturymus CILA 1787 r. Bekope TeHaeHIMS Ha KOHCTUTYLMH 3axBaTmwia EBpory,
a B 3aTEM MOJIy4HJia HIUPOKOE PaCIPOCTPAHEHUE U B OCTAIBHBIX YaCTAX MUPA.

[lepBble KOHCTHTYIMHM BOIDIOTHJIM B ce0e WA pas[elieHusl BIacTel, HapOIHOTO
MIPE/ICTAaBUTENBCTBA, NIPaB W CBOOOJ rpa’kAaHWHA. bBIBIINE CHavaja JHUIIb TUIOJOM pas-
MbIlIeHuH GunocodoB u ppaniysckux npocseruteneit (xona Jlokka, Kan-XKaka Pyc-
CO U JIp.), OHU CTaJI MHTEJUIEKTYaIbHOW OCHOBOW KOHCTUTYIIHH.

Poccust anmtenbsHOEe Bpems muia Bpa3pe3 ¢ MHUPOBOM TEHACHINEH K KOHCTHUTYILHOH-
HBIM IpeoOpazoBaHusiM. B mapckoi Poccun koHCTUTYIME He ObUTO. OTHOIIECHHE MPaBHU-
TEJNBCTBEHHBIX KPYTOB K HJee O MPUHATUN OCHOBHOT'O 3aKOHA MOXXHO OBLIO OBI BBIPA3UTh
yepes CJIoBa OJIHOTO TOCYJapCTBEHHOTO AesTenst BTopoi nmojgoBuHbl XIX Beka KoHcTaHTH-
Ha [loGemoHocCIieBa, KOTOPBIH Ha3bIBaJd KOHCTHTYIIHIO «OPYIMEM BCSIKOW HETpaBAbl, HC-
TOYHHKOM BCSIKOH MHTPHIW», a HAPOJOBIACTHE «BETHKOH JIOXKBIO HAIIEr0 BPEMEHI» .
Cienyer OTMETHUTh, YTO B IUIaHax umnepartopa Asekcanjpa II, ocyliecTBUBIIIETO Ba-
Helmme pedopMbl, OBUTO YUpEXKICHUE 3aKOHOCOBEIIATEILHOTO MPEICTABUTENFHOTO Opra-
Ha, HO ATOMY HE CYXIE€HO OBbIJIO CITyYUThCS.

3ayaTku KOHCTHUTYIIMOHHOTO CTposi B Poccum ykpenmnuch ¢ npuHATHEM 17 OKTAOps
1905 r. Manudecra «O0 yCOBEpIICHCTBOBAHUHN TOCYIapPCTBEHHOTO TOPSIIKa», KOTOPHIH Ha-

' Cmonstpuyx B.J. Kouu u ero oxpyxenue. M., 1990. C. 254-255.
36



nemun ocynaperBeHnyto JlyMy 3akoHOAATEILHBIMU TTOJHOMOYUSAMHU U yupeaun Coer Mu-
HHUCTPOB. BMecTe ¢ 9TUM NpoBO3IIIAIATIHCEH TPAKIAHCKIE CBOOO/IBI: CIIOBa, COOpaHHH, COrO-
30B | JIp., 9TO TIO3BOJIMIIO YTBEPXKIATh 00 YUPEKICHUH B Poccur KOHCTHTYIMOHHOTO CTpOA,
OTPaHMYHBAIOIIETO CaMoepKaBre mapiaMeHToM. CIIeAyroIuM 3TaroM Ha MyTH K CTaHOB-
JICHUIO KOHCTUTYITMOHHOTO CcTposi ctayo npuHsatue 23 ampens 1906 r. OCHOBHBIX 3aKOHOB,
KOTOpBIE ONpPEAETUIN ABYXIAIATHYIO MapJIaMeHTapHyl0 CUCTEMY, HO OCTAaBHIIM JIOCTATOYHO
IIMPOKUE TIPENIENbl UMIIEPATOPCKON BIacTH. B 3akoHax OBUIO OTMEYEHO, YTO HUMIIEpPaTop
OCYIIECTBISIT 3aKOHOIATEIBHYIO BIacTh BMecTe ¢ Jlymoii u ['ocyqapcTBEHHBIM COBETOM, HO
py 3TOM 0e3 MMIIEpaTOPCKOTO YTBEP)KJICHUS HHUKAKOH 3aKOH HE MOT MPHOOPECTH CHIIBI.
B cootBerctBuu ¢ aktamu 1905-1906 rr. B Poccun yupexnancss KOHCTHTYLMOHHBIN CTPOH,
KOTOPBI OrpaHmMdMBan camozneprkasue, ormedan H.U. Jlasapesckmii'. Ho TeM He MeHee co-
BETCKas IOpHIMYEecKas Hayka OTpHUIlajia CyIIeCTBOBaHHE B JAOPEBOJIONHMOHHONW Poccum KoH-
CTUTYLIMOHHOTO CTPO#, TaK Kak OTCYTCTBOBAJI €JMHBIA TEKCT OCHOBHOTO 3aKOHA CTPAaHBbI.

B Bune emunoro moxymenra BmepBbie Obuta mpezctaBieHa Koucturymus PCOCP
1918 r. Besa Koncturynus O6pu1a MpoHU3aHa TyXOM AUKTATyphl ponerapuara. KoHcTuty-
LU cOCTOsIA U3 6 pa3/iesnioB: AeKJIapanus MpaB TPYIAIMIErocs U dKCIIyaTUPyeMOro Hapo-
na; oomme nonoxkenus: Koncturyuu PCOCP; koncTpykius COBETCKOW BIIACTH; aKTHUB-
HOE W TIaCCUBHOE M30MpaTenbHOE MpaBo; OIOHKETHOE MpaBo; o repde u diare PCDCP.
Ona mpenocTaBisia TpaKIaHaM HEOONBIION KpyT JEMOKPATHYECKHX CBOOOI: CBOOOTY
COBECTH, BBIPOKEHHUS CBOMX MHEHHIA, COOpaHUH, cOr030B. /st TpyAsIIuXCcsS KOHCTHTYIIHS
rapaHTHpOBalla CBOOOJy CIIOBa, NeYaTH, BBIpAXKEHHS CBOWX MHeHHH. Ciemyer oOpaTuTh
BHHMaHHE Ha TO, YT0 KOHCTUTYIHMS HE COoMepiKalia TPAIUIIMOHHBIX W TIPUBBIYHBIN ceiuac
rapaHTUii, HampuMep, HEMPUKOCHOBEHHOCTH JIMYHOCTH, >KWIWINA W TaWHBI MEPEHCKU
rpax<i1aH, OHA JIUIIb 3aUKCUpOBalia BAXKHEUIIIHE 003aHHOCTH TPaXK/IaH.

«OrpomHas uctopuieckas 3HaunMocTh Konctutynmm 1918 r., — 3ameuaeT npodeccop
M.H. MapueHko, — 3aKimo4anach eme 1 B TOM, 4TO OHa MOCIY’KIJIa CBOETO pojia 00pa3oM TpH
pa3paboTKe U IPHHATHH KOHCTHTYILHI Benopyccnn, JIateiu, YKpauHsl i APYTHX PECITyOIIiO)”.

[IpuHATHE HOBOTO OCHOBHOTO 3aKOHA OBLIO 00yciioBiacHO BXoxAcHHEM PCOCP B co-
ctaB HOBooOpazoBanHoro CCCP u nmpuBeaeHHEM POCCHIICKOTO 3aKOHOIATEIHCTBA B COOT-
BeTcTBHE coto3HOMY. 11 Mas 1925 rona 6puta npunsta Koncrurynust PCOCP. Ona Britio-
gaya B ceOs1: 00IIHe TOJIOKEHUS;, TPeaAMETH BeaeHms Beepoccuiickoro che3ga CoBETOB U
Bceepoccuiickoro Lentpansroro McnomaurensHoro Komwurera; yctpoiictBo CoBeTcKoit
BJIACTH; IOJIOKEHUSI O MECTHOM BJIACTH, O BBIOOpPaxX B COBETHI, 0 repOe, (are u crosuiie
Poccwiickoii Connanucruueckoii @eneparuBHoit Coserckoit Pecryomuku. KoncTutyrms
PCOCP 1925 r. onpenensima PCOCP kak denepaTHBHOE TOCYyIapCcTBO ¢ aBTOHOMHBIMH
obpazoBanusmu. OCHOBOH 3aKOH YCTaHOBWJ, 4TO (paOpUKU M 3aBOJBI, BOJHBIHN, JKEIE3HO-
JIOPOXKHBIN U BO3IYIIHBIA TPAHCIIOPT U CPEICTBA CBSI3U COCTABISAIOT COOCTBEHHOCTH pado-
Ye-KPECThIHCKOTO TOCy1apCTBa.

C 1934 mo 1936 roasr B cTpaHe MPOW3ONUIH CYIIECTBEHHBIC M3MECHECHHS, a UMEHHO,
ObUIM JIMKBHJIUPOBAHBI OCTATKM JKCIUIyaTaTOPCKUX KJIACCOB, W3MEHEHHUS MPOU3OILIH
B Cpelle KPeCThSIHCTBA, C(pOPMHUPOBAJICS HOBBIN MPABSIIUN CIIOHM, CO3AaBIINN CBOIO HIEO-
JIOTHIO, TIEPEMEHBI B CTPYKTYPE OpPTaHOB TOCYAapCTBEHHOTO yrpaBieHus. KoHcTHTyIus
PC®OCP 1937 r. cocrosuta u3z 13 rmas u 146 crareit. Beicumum opranom Binactu B CCCP
cra"HoBuica BepxoBHelii Coer PCOCP, BbICIINM HCIIOJHUTENBHBIM U PACIOPAIUTENb-

! Nlasapesckuit H. Pycckoe rocymapcTBeHHOe mpaBo. KOHCTHTYIHOHHOE TpaBo. 3-¢ m3n. Cn6., 1913.
T. 1. C. 203.
2 Mapuenxo M.H. Hcrounuku mpasa: YaeGroe mocoGue. M., 2013. C. 169.
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HbeiM opradoMm — CoBer Hapoauwsix Komuccapo PCOCP. KoHctuTynusi rapanTupoBaia
rpaxaaHam cBoOOMy CIIOBa, Me4aTH, COOpaHHid, MUTHHIOB, YIMYHBIX IIecTBUil. KoHCTHTY-
LU yKe cTajga TapaHTHPOBaTh HEMPUKOCHOBEHHOCTD JIMYHOCTH, JKUJIMILA Ipa)/1aH U Tai-
Hy nepenuckn. ['maBa XII KoHcTUTyIHH 3aKperisiia MoIoKeHNs 00 N30UpaTeIbHOM CHC-
teme CCCP. U3bupaTenpHOE MpaBo MpeaocTaBsuiock numb rpaxaanam CCCP, moctur-
muM 18 net. [TosiBnsiercss B HoBoM KOHCTUTYLMU U ri1aBa o cyle u mpokypatype. [IpaBo-
cynue ocymecTtsisiock BepxoBHeiM cynom PCOCP, BepxoBHEIMH cyaaMu aBTOHOMHBIX
pecnyOinK, KpaeBbIMH, OOJACTHBIMH CyJaMH, CyJaMH aBTOHOMHBIX oOiacTei, cynamu
HaI[MOHAIBHBIX OKPYTOB, CYAaMH aAMHUHHACTPATUBHBIX OKPYTOB, HAPOAHBIMH CyIaMHU.

ITocnenneit koncturyuuet PCOCP crana Koncrutyuus 1978 r. Ona umena 3Ha4u-
TENBHBIE OTIUYHS OT CBOUX IMPEIIECTBEHHUI]. JTO MPU3HAHNE MMOJIUTUIECKOTO MHOT000-
pasus, paszeneHue BiacTed, CKIIUUTEIbHOE MosIokeHUusT KoMMyHHCTHYECKON MapTHH.
CrnoxuBIIascs Ha OCHOBE CTapbIX M HOBBIX TOJXO0/IOB, OHA COJEpIKaia HEKOTOPBIE pacXo-
JKJICHUS, HapuMmep, pa3/iejieHHe BlacTeld ObLIO PSJOM C HOPMOH, KOTOpas TrOBOpHIia
0 Bo3MOkHOCTH Che3lla HapoAHBIX JienyTaToB U BepxoBHoro CoBera oOpamarbscs K JIo-
6oMy BoIpoCy ymnpaBieHHus. VIHBIMU CIIOBaMH, €JMHOTO, HEIPOTUBOPEUNBOTO JOKYMEHTA
Koncturymus He mpencraBisia. Ho crpane ObIT HEOOXOAMM HOBBIM OCHOBHOM 3aKOH,
CHOCOOHBIN CTaTh FOPUIUYECKON 0a30il TeKyIero 3akoHonmatenbcTBa. K ero paszpabortke
npuctymuiu emie B 1990 r. no ununuatuse | Cbe3na Haponnsix nemyratoB PCOCP, koto-
pb1it yupeaun KoHCTUTYIHOHHYHO KOMUCCHIO BO I1aBe ¢ b. EnplIuHbIM.

K "Os16p10 1990 T. TOMA OHA MIpEeACTaBHIIA IPOSKT KOHCTUTYITNH. BhI3BaBIINiT HEOTHO-
3HAYHYI0 Peakluio OO0INeCcTBa, OH Cpa3y e MOBs3 B crnopax. llapannenbHO cTany Mmoss-
JSITHCS aTbTEPHATUBHBIE TPOEKTHl OCHOBHOTO 3aKoHa. [Ioka 1uiu crops! 1o oBoay HOBOM
KoHctuTyyum, cTpana ckaTelBaiach B IPOMACTh SKOHOMHUUECKUX U COIUATIBHBIX MPOOIIEM.
["TaBHBIM SABJIAIICS BOIIPOC O TOM, KaKOH ke peciryonnkoi ObITh Poccutickoit denepartum:
MPE3UACHTCKON W MapIaMeHTCKOM? ENbIMH moaepKuBall MePBbIii BApUaHT, KOTOPOMY
ObUTM TIPUCYLIM INUPOKHE monHoMouusiMH [lpesumeHtra. HampoTuB, ommo3unnoHEpEI
CTPYNIIHAPOBAINCH BOKPYT HJEH BEPXOBEHCTBA MapiaMeHTa.

B pesynbrare nonrux crnopos EnbiivH uHuiuuponai B utone 1993 r. co3piB KoHcTH-
TYIIMOHHOT'O COBEIIaHMsI, KOTOPOMY IPEACTABUII NMPE3UACHTCKUN TUTaH POEKTa OCHOBHOTO
3akoHa. [IpoexT pereHo ObUTO BEIHECTH HAa BCEHAPOAHOE TOJIOCOBAHNE, KOTOPOE B COCTOS-
nock 12 nmexabps 1993 r. B pedepennyme mpursiio ydactue 54,8% mu3bupareneii, 60b-
LIIMHCTBO M3 KOTOpPbIX (58,4%) — mognepxkanu Koncrutyuuio Poccun. C Toro BpemeHu
12 nexabps 1993 1. crano cuuraTbes AHEM NpHUHATHS HOBoW KoHcTuTynuw, a 25 nexabps —
ITHEM €€ BCTYIUICHHUA B CHITY (I€Hb O(HUIIHATEHOTO Oy OJIMKOBAHUS).

[TosBnenne OcHOBHOTO 3akoHa Poccuiickoit denepanuu CrocoOCTBOBAIO IPEeKpaIie-
HUIO TonuTudeckoro kpmsuca. HoBas KoHctuTynums sBuiack msroil mo cuery B Poccum
(1918, 1925, 1937 u 1978 1T.). Bce onu npumnucs Ha XX Bek.

Poccuiickass KoHcTuTynus sBiseTcs NTMCAaHHOM KOHCTUTYLIMEN, TaKOM, KOTOpas HOKY-
MEHTaJILHO OOpMIICHA aKTOM, HAACIICHHBIM BBICIICH FOPHINYECKON CHIION ITO OTHOIIIC-
HUIO KO BCEM MHBIM IIPaBOBbIM McTOUYHUKAaM. CTpykTypa Korctutynun P® 1993 r. Bkiro-
yaet [IpeamOyny, 2 pasnena, 9 rnas, 137 crareit. OcHoBHOM TekcT Koncturyiuu PO nHa-
XOJUTCS B €€ TIepBOM paszene, oorenuHstoniem Bce 137 crateit OcHOBHOTO 3aKoHA. BTO-
poii pazmen, «3aKITIOYNTENBHBIE U MIEPEXOHBIE TON0KEHUT», 00yCIOBIIEH HEOOX0IUMO-
CTBIO YPETYJMPOBAThH DSl BAXHBIX MOMEHTOB, KACAIOIIUXCS BCTYIUICHUS B CHIIy HOBOM
Konctutynmuu u npekpaiieHuss AEWCTBUSA NpesumecTBeHHUNBl. HopMbl, BKIIIOUEHHBIE
B OTOT pasfiell, yCTaHaBIMBAIOT COOTHOIIEHHE HOBOW KOHCTUTYLMM M aKTOB, MPUHATBHIX
paHee, ONPENEINSIOT MOPSIIOK OCYIIECTBICHHS TTOJTHOMOYUH B IEPEXOHBIN MEPUO]] BbIC-
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IIMX OpraHoB rocynapctBenHoi BaacTu. CornacHo Koncturymmu 1993 r., Poccust — nemo-
KpaTtndeckoe (pemepaTHBHOE IIPABOBOE TOCYIAPCTBO C PECIyONMKAaHCKOH (PopmMoii TipaBire-
Hus. IIpe3suneHT sSBiseTcs rapaHTOM KOHCTUTYLIMH, OJTUTUYECKUX, SKOHOMHYECKHX U CO-
LUAIBHBIX MPaB ¥ cBO0O rpakaaH. OCHOBHOW 3aKOH CTPaHbI 3aKPEIUISICT PABSHCTBO MPaB
1 cBOOOJI YeJIOBeKa W TPaKJIaHWHA HE3aBUCHMO OT T0JIa, Pachl, HAIIMOHAJBLHOCTH, SI3bIKA,
MIPOMCXOXKIEHHS, UMYILIECTBEHHOIO U IOJDKHOCTHOT'O IOJI0XKEHHsI, OTHOILCHHS K PEJINUIHY,
yOexxaeHni, TPUHAIISKHOCTH K OOIIeCTBEHHBIM O0BbETUHEHUSM. BrIcmnM mpencraBu-
TEJIBHBIM, 3aKOHOJIATENILHBIM opraHoM P® sBisercs napnament PO — ¢enepanbHoe co0-
panmue, cocrosiiee u3 1Byx namat — Cosera @exepanuu u I'ocynapctBeHHON JyMBl.

Takum 00pa3oM, MOXXHO YBHJETh NMPEEMCTBEHHOCTh M OCOOEHHOCTH KOHCTUTYIIWH,
[IOCTYIIATeNIbHOE Pa3BUTHE KOHCTUTYLHOHHOTO 3aKOHOAATENBCTBA, KOTOPOE HU3MEHSIIOCH
BMECTE C pPa3BUTHEM OOIIECTBA.
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V]IK 342.28

KOHCTUTYIUA YCCP 1919 1. 1 PABBUTHUE 'OCYAAPCTBEHHOCTH
HA YKPAUHE

B.A. Kopoicenesckas
acIUpaHT KadeIpbl HCTOPHH NpaBa 1 rocyaapcTsa FOpHIu4ecKkoro HHCTUTYTa
Poccuiickoro yauBepcureTa apy>x061 HaponoB (. MockBa, Poccuiickas @enepanms)

B cmamve paccmampusaemca Koncmumyyua YCCP 1919 2., ee snauenue u eiuanue Ha ¢op-
mupoganue opeanos enacmu Cosemckoti Yxkpaunvl. IIpu smom neobxooumo ommemumy, 4mo pas-
sumue Cosemckozo eocyoapcmea Ha meppumopuu Yxkpaunvt nocie Oxmsbpuockoil pesontoyuu 1917
2. OblI0 conpadiceHo ¢ padoM coObImuUL, KOmopvle He NO36OJANU 6 NOTHOM 0Obeme YCMaHOGUMb
Cogemckyro enacmo snioms 0o 1920 . IHpunamue Koncmumyyuu YCCP 1919 2., senssice Heobxo-
OUMBIM WA20M, noOmeepicoaruum ycmarnogienue Co8emcKol 61acmu, 00JINHCHO ObLIO CROCOOC-
6806amb OanbHeUweMy pa3gumuio U CMAaHOGIEHUI0 20CY0apCmMEEeHHbIX 0p2anos. B mooice apemsa ana-
auz Konemumyyuu YCCP 1919 2. nokaszan, umo cama Koncmumyyus nocuna oekiapamusHbulii xa-
paxkmep u YCMaHasuueanid iutib 0cHosvl 2ocyoapcmeennocmu. boree moeo, Koncmumyyua YCCP
1919 2. 3axon00amenvHo 3aKpenisana yoice Oelicmeosasuiie opeansl 20CyY0apCmeeHHOl 61aCmu.

Knrwouegvie cnoea: xoncmumyyus,, 20cyoapcmeo, 20Cy0apcmeeHHvle op2amsl, UCOPUs 20Cy-
dapcmea u npasa, usbupamenbHoe npaso.

[eppast Koncturynust Ykpaunckoii CoBerckoit Corpanuctuaeckoit PecriyOnuku Obl-
na yrBepxkaeHa 10 mapra 1919 r. (B okoHUaTenbHOM pepakuuu Oblna mpuHsAta 14 mapra
1919 1.) B ropone XaprkoB Ha III Bceykpanackom cresne CoBeTOB.
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B ocnoe Konctutynuu YCCP 1919 r., a Takxke BCero KOHCTUTYLMOHHOI'O IMpapa
YCCP Toro mepmona Owsutn nmekpetsl Beepoccmiickux che3moB CosetoB, akTel LUK u
CHK Poccun, neiictBoBaBmux B ToM 4ucie Ha tepputopun Y CCP, nexpersl Beeykpaun-
ckux cbe3ngoB CosetoB, BYIIMK u CHK YCCP. Ilpu 3ToM, ocoboe 3HaYeHUE OTBOIUTCS
pesomonnu 11 Beeykpannckoro cbezna CosetoB ot 18 mapra 1918 1. «O rocynapcTBeH-
HOM YyCTpOICTBe», B KOTOPOil «pabouuii Kilacc U Bce TPyIsIIUecs Macchl YKpauHBI pac-
cMmarpuBanu YkpauHckyto HaponHyto pecrybinky kak CoBeTCKyro pecmyOnuKy, oobenu-
HSIOIIYIO BCEX JKUBYILIMX HAa TEPPUTOPHM YKpauHbl TPYIAIINXCS, HE3aBUCHUMO OT MX Ha-
MUOHAILHOCTH, U TECHO CBA3aHHYIO (peliepaTHBHBIMU y3aMu co Beepoccuiickoir paboye-
KpecThsHCKOM PecryGiukoii»'. KpoMe Toro, B ykasaHHOM PEe30JIIOLHH IPOBO3MIAIIANOCE,
gTo YkpamHckas Hapomnas PecryOmuka ctanoBuTcst camocTosTensHOi CoBeTckoit Pec-
ny6mukoit. Takum o6pazom, pesomtonms [I Beeykpannckoro chezna CoBETOB MOJIOKHIIA
Ha4aJio rocy1apcTBEHHO-IPaBOBOMY cTpouTeiascTBy B Y CCP.

Oco6ennoctrio Koncturymuu YCCP 1919 r. sBnsieTcs T0, 4TO, BO-IIEPBBIX, OHA ObLIa
MIPUHATA CITYCTS Ba ToJia IOCJIE MPOBO3TJIAICHUS Y KpPaWHBI COBETCKHUM T'OCYAapCTBOM,
a, BO-BTOPBIX, (DAKTUYCCKU Havala JaercTBoBath B 1920 T.

Urak, 17 nexabps 1917 r. KoM Obio npoBo3riamieno cozganue CoBeTCKOro mnpa-
BUTENbCTBA YKpauHbl — Hapoanoro Cekperapuara. OIHaKO B 3TOT € MEPUOJ Ha TEPpH-
TOpUU YKpawHbI pa3BepHYJIUCh BOCHHBIE NEHCTBHUS — rpa’kJaHCKas BOWHA, a BIIOCIEACT-
BHUM MHTEPBEHIIMS, YTO INPUOCTAHABIMBAJIO CTAaHOBJICHUE rOCYIAPCTBEHHOCTH M Pa3BUTHE
COBETCKOTI'O TIpaBa Ha TEPPUTOPUHN Y KPauHBI.

[Ipunsatue Konctutymum YCCP 1919 1. MOXHO cBSI3aTh ¢ HaYaIoM Mo6eT B TpaKIaH-
CKOI1 BoliHe U ycTaHoBIIeHHEM COBETCKON BIACTH Ha OTNENbHbIX Tepputopusax Y CCP, tak
Hanpumep, CoBeTckas BIacTh ObUIa ycTaHOBJICHA K Havany siHBaps 1918 rona B Hukonae-
Be, Xepcone, Mapuynose. [lonHoe BoccraHoBiieHne COBETCKOM BIACTU Ha TEPPUTOPUU
YKpanHbl IPUILIOCH Ha Tepuo ¢ Ho10ps 1919 1. mo pespans 1920 1.

Crpykrypro Koncrurymus YCCP 1919 r. cocrour u3 35 crareil, COCTaBISIOIINX
4 pazzena, OIMH U3 KOTOPBIX MOApa3jeiseTca Ha 2 noapasjena. [lo cBoemy coaepikaHuio
Koucturymuss YCCP 1919 r. gactnyao moBtopsuta monoxenns Koncrutyuuu PCOCP
1918 ., B TO e BpeMs, ee CTpYKTypa U pa3Mep 3HaUUTENbHO OTINYaIuch oT KoHcTury-
muu PCOCP 1918 r. I'oBopsa o Konctutynuu YCCP 1919 r., B.H. IBanoB oT™meuaeT, 4To
0COOCHHOCTBIO (DOPMUPOBAHHUSA OCHOB COBETCKOW IpaBoBoi cucteMbl YCCP «0Obu1O ero
POJICTBO C PYCCKHUM»”.

Bonee toro, O.C. lyaueHKo yKa3bIBaeT Ha TO, YTO «CHCTEMa M MIPUHLMIIBI JeSITEIbHO-
CTH OPraHoB I'OCYJapCTBEHHOHN BJACTH B LEJIOM ObUIM ITOJOOHBI CUCTEME U HMPUHIMIIAM
()yHKIMOHMPOBAHHUS OPraHaM rocyIapcTBeHHO# BiracTn PCOCPy’.

Brimensnoxxennoe u cunerensctByer o cxoxkectu Koncturyuuu YCCP 1919 1. u
Koncturymmun PCOCP 1918 r. OmHako MOXHO HaOMIOMATh W CYNISCTBEHHBIC OTIIHIHS
MeXy ykazanHbIME Konctutynmsamu. Tak, HarnpuMep, HanOosee SpKUM OTIHYHEM SIBIISI-
J0Ck TO, uTo, Harpumep, B III paznene Koncturynun YCCP 1919 r. comepxanacs Jlexina-
pauus npaB 1 0053aHHOCTEH TPYISILETrOcs U SKCIUTyaTHPyeMOTo Hapojaa Y KpauHbl, B TOXKE

' a63. 1 pesomouun II Beeykpaurckoro chesna Coseros ot 18 mapra 1918 r. «O rocy1apcTBEHHOM YCT-
poiicTBe».

? Isanos B.M. Icropis mepxasu i npasa Yxpainn: miapyunnk. K.: KYII HAHY, 2013. C. 515.

3 Hynaenko O.C. KoHCTUTYIiHO-TIPaBOBI 3acaly CTBOPEHHS Ta MiSUIBHOCTI MICIICBHX OpTaHIB BIaIu
YCPP na mowarky 1920-x pp. // HaykoBmii BicHHK MikHapomHoro rymasitapaoro yaiBepcutery. Cep.:
Opucnpynenmis. 2016. Ne 23. C. 29.
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Bpems Jlekmapaiusi mpaB TPYISIIErocss M JKCILTyaTHPyeMOro Hapoja Oblia 3akKperuieHa
B pazzaene nepsoMm Kouctutymmum PCOCP 1918 r. ComepkaTelbHON YacThIO yKa3aHHEBIC
Jexmapanuu TakXke OTIMYAIMCh, Hampumep ykasaHHbIl pasgen Konctutyuum YCCP
1919 r. conepxkay Takoe moJioxkeHue: «JlJIs MOJIHOro YCTaHOBJICHMSI Hayaia JUKTaTyphl
mposerapuara u Oemneimero kpectbssacTBa Y CCP mpenoctaBisier TpyasSIIuMCsS Maccam
BCE 1IPaBa M BO3MOYKHOCTH TPAXKIAHCKO U TIOTHTHUECKOH KH3HUY .

Tem He MeHee, 0cOOBIN HHTEPEC IS JAHHOTO HMCCIICIOBAHUS TPEACTABIIIOT pa3aeisl I
«OcHosHble nnonoxxeHus» U 11 «Koncrpykuus CoBeTCKON BIacTh.

Urak, ctares 5 Koncturymuun YCCP 1919 r. conmepkana cieayiomiee: «BiacTb TPy-
JSIIUXCSL Macc Ha Tepputopun Ykpaunckoi Cormanuctiuueckoir CoBeTckoit PecryOnmku
ocymecTisieTcss CoBeTaMHu pabounX, KPECThIHCKHUX (CEITHCKUX), KpacCHOApMEHCKHX Jie-
IyTaTOB W IPYTMMH OpraHamu BiacTu 1o Beioopy CoBeroB». Takum o0pazoMm, B COOTBET-
crBuu ¢ Koncrurynuit YCCP BiacTh 10puauuecKy NpuHauIekKala Hapoay, a GaKkTHIECKH
ocymecTBisuiace yepe3 CoBeTbl. YKa3zaHHas KOHCTPYKIMS XapaKTEpHA W ISl COBPEMEH-
HBIX ITOCTCOBETCKUX rocymapcTB (cratbs 3 Koucrutymmum Poccuiickoit ®@enepanuu oT
12 nexabps 1993 r., crates 5 Koncturyuuu Ykpaunsl ot 28 utonst 1996 r.).

[IponomkeHneM JaHHOW MO3MIIMM CTajo MpoBo3riaiieHue B pazaene I «OcHOBHBIE
nonoxedus» Koncturynuum YCCP 1919 r., uto YCCP «ecTh opraHuzaius JAUKTATYphI
TPYIAIIUXCS ¥ 3KCILTyaTHPYEMBIX MAacC MpolieTapuata U OeTHEHIIero KpecThsIHCTBA HaJ
¥IX BEKOBBIMH yTHETATEIAMH M SKCILTyaTaTOPAMH — KAITMTAIMCTAMH H HOMEITHKAME .

Hanee B Koncturymmuun YCCP 1919 r. oOpamaercs BHUMaHHWE Ha TO, YTO OCHOBHOM
3alaueld TaKOW IUKTAaTyphl SBJISETCA MEepexoll Oyp)KyasHOrOo CTpOS K COIHAIN3MY,
a B JajpHEWIIeM TOCJIe MPOBEACHUS COIMATHUCTUYECKUX pe)OpM U CHCTEMATHUYECKOTO
MOJaBJICHUS BCEX KOHTPPEBOJIOIMOHHBIX HAMEPEHUH CO CTOPOHBI OOTATHIX KIACcCOB, OY-
JET OCYIIECTBIIEH Mepexol K KOMMYHHUCTHYECKOMY CTPOIO.

Takum oOpa3om, aHanmM3 yKa3aHHOTO pasjeiia TO0Kas3all, YTO OCHOBHBIE MOJIOKEHUS
HOCSIT ACKJIapaTUBHBIN XapaKTep, B KOTOPOM PAaCKPBIBAIOTCS OCHOBHBIC LEIH U 334U IS
YCCP.

Paznen II «Koncrpykmus Coserckoit Bractuy» Koncturymun YCCP 1919 1. cocrosin
U3 nojpasnenoB «A. Opranuzaius neHTpaibHoil Biactu» U «b. Opranuzanus CoBeTCKOM
BJIACTH HAa MECTax».

CornacHo moapasneny «A. OpraHuzanus LEHTPAIbHOW BIIACTH» B BEACHHUM IICH-
TpanpHOU COBETCKOW BIAacTH Ha YKpamHe HAaXOAWMIUCH BOMPOCH! OOIIETOCYAAPCTBEHHOTO
3HAYEHUs, TaKUE KaK yTBepxkaeHue, usMeHenue u gononnennu Koncruryuun YCCP, yc-
TaHoBJieHHEe W m3MeHeHue rpanull Y CCP, rocymapcTBEHHBIN KOHTPOIb HAd JCATEIHHO-
cTri0 COBETCKOM BIIACTH U JIPyTHE.

K opranam 1ieHTpanbHO# BJIaCTH OTHOCHINCH: Beeykpannckuii che3q CoBeToB pado-
YUX, KPECThIHCKUX (CEITHCKHX) W KpacHOapMeHCKuX nemnyTtaToB, BceykpawHckuii 1leH-
Tpanbhbiil Ucnonuutensasii Komurer CoBeros, CoBet Hapoausix Komuccapos.

Bceeykpannckuii cve3nq CoBeToB pabodnx, KPEeCThIHCKUX (CEISTHCKHX) M KpacHoap-
MEWCKHX JenmyTaToB siBJsica Bbiciied BinacThio YCCP, a B nepuoj; Mexay che3lamu, Ko-
TOpbIE MPOBOAWIKCH JBa pa3a B o, HO IO peuieHuo Bceykpaunckoro LleHTpansHOro
UcnonuurensHoro Komurera CoBETOB MOIJIM TPOBOAUTHCS Yallle.

! er. 22 Komcrutynii Vipaiucskoi Comismictianoi Pansacskoi Pecry6riku (Gepesers 1919 p.) / Bep-

xoBHas pana Ykpaunsl. URL: http://zakon.rada.gov.ua/laws/show/n0001316-19 (nata o6pamenus 18.10.2018).
2 ¢r. 1 Konerutyuii Yipainceskoi Comistricrimanoi Pagsaeskoi PecryGmiku (6epesers 1919 p.) / Bepxos-
Hast paga Ykpaunsl. URL: http://zakon.rada.gov.ua/laws/show/n0001316-19 (zata o6parmenus 18.10.2018).
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OtnensHble otpacnu ynpasienus Y CCP Boznaranuce Ha Hapoansie Komuccapuartsl,
ABISABIINXCS 0COOBIMHU OoTneTaMu Beeykpaunckoro Llentpansrnoro Mcenonmaurensaoro Ko-
muteTa COBETOB.

Taxum 00pa3oM, ObUIM KOHCTUTYLMOHHO 3aKPEIUICHbI OpraHbl, CyLIECTBYIOIIUE U ACH-
CTBOBABIIIME HA TPOTSHKEHUH 2 JIET ¢ MOMEHTA MPOBO3TiameHns YKpauHsl COBETCKUM ToO-
cynapctBoMm (Harpumep, I Beeykpannckuii che3n CoBeToB cocTosuics B aekadbpe 1917 r.).

Ha mectax Bnacth ObU1a opranuszoBaHa cienytomum oopazom: Cosetsl Pabounx, Kpects-
SIHCKHX (CEIITHCKUX ) B KpacHoapMeHCKHX JemyTaToB (TOPOACKHE U CEITLCKHIE) U BRIOMpPacMEbIe
MU WCTIOJTHUTEIFHBIE KOMHUTETHI (MCIonKkoMbl); Che3npl CoBeTOB (TyOepHCKHE, YE3IHBIC U
BOJIOCTHBIE), a TAKKE N30MpaeMble IMHU UCTIONHUTEIbHBIC KOMUTETHI (MCTIONKOMBI).

B cootBerctBum co crateedt 19 Konctutynuu YCCP 1919 r. Beeykpaunckuit Ilen-
TpansHbI McnonmautensHpiii Komurer COBETOB ycTaHABIMBAJ CPOK M MOPSAIAOK M30paHUs
MECTHBIX OpraHoB COBETCKOH BJacTH, HOPMY IMpPEICTaBUTEILCTBA M OOIIUE IMOJIOKECHUE
0 BHYTPEHHEH OpraHM3allil MECTHBIX OPraHOB, & TAKXKE pPasrpaHUUYCHHs TIOJTHOMOYUN Me-
YKy OpTaHaMH [EeHTPaJbHON BIACTH M OpraHaMH BJIACTH HA MECTax.

AKTHUBHOE U TIaCCUBHOE M30MpATEbHOE MPABO TAaKXKEe MIPACT HEMAIOBAYKHOE 3Haue-
HUe B (GOPMUPOBAHHUE TOCYAAPCTBEHHOCTH, TOCKOJIBKY MO3BOJISIET MPHUBICYb IPAXKAaH ro-
cynapcTsa K GOPMHUPOBAHHIO, B TOM YHCJIE, IPABUTEIbCTBCHHBIX YUPEKICHUI.

HutepecHbIM (akTOM SBISETCS TO, YTO MPABO U30HPATh U OBITh N30pAaHHBIM YCTaHAB-
nuBajoch ¢ 18 ner mpu 3ToM coryiacHo npumedanusM 1 u 2 x cratbe 20 KoHctutynuu
YCCP 1919 r., Bo-niepBbix, MecTHbIe COBETHI C YTBEPKJICHUS IIEHTPAJILHON BJIACTH MOTJIU
CHHM3HTH BO3PACTHOW II€H3, &, BO-BTOPBIX, WHOCTPAHIIBI, MPHHAIICKABIINE K pabodeMy
KJIaccy U TPYJOBOMY KPECTBSHCTBY, TAKXKE MOJIb30BAIHCH H30UPATEILHBIM MIPABOM.

OnHOBPEMEHHO B YKPaWHCKON Hay4IHOM JINTEpAType MOYKHO BCTPETUTH U TAKYIO TOUKY
3penust, uto Koncrurynus YCCP 1919 r., B otimuunu ot Konctutynun YkpaunHckor Ha-
ponnoii PecrryOnuku 1918 ., mprMeHss KIIaccOBBIN MOAXOA, OTpULaia PaBeHCTBO IPaKIaH
TOCY/IapCTBa ITyTeM BBEICHHS TIOJTHTHYECKOTO H TPYI0BOTO IeH3a . HeoGX0MMMo OTMETHTS,
YTO TaKoil NpuHLUI NpuMeHsuics Bo Bcex CoBeTckux Pecrmy0imkax, u, ¢ y4eToM KIaccoBOIO
moj1xo/1a OB CIIPaBEIINB ITOCKOIBKY OCHOBHBIM moctynaTtoM Y CCP sBisiock TO, 4TO CO-
BETCKOE TOCYJapCTBO MPEACTABISUI0 cOOOH OpraHM3alMio TUKTATYPhl TPYAALIMXCS U IKC-
IUTyaTUPYEMbIX Macc MpoJieTapuaTa W OeAHEHIIero KpecThbSHCTBA HaJ KAlUTAIUCTAMHU U
MTOMEIINKaMH, KOTOpbIe MPU3HABAINCH YTHETATENIMH U 3KCIUTyaTaTOPaMHu.

Heo0xomumo Taxke OTMETHTB, YTO CTAaThH, MOCBSILICHHbIE aKTUBHOMY U ACCHBHOMY
n30HuparenbHOMY IpaBy, ObUIM BKJIIOUEHB! B oApasaen «b. Oprannzanus CoBeTckoil Bia-
ctu Ha Mectax» II pazaena «Konctpykuusa Coerckoit Bnactu» Koncrurynuu YCCP.

Takum 00pazom, Ha OCHOBAaHUH BHIIIEH3IIOKEHHOTO, MOYKHO CJEJIaTh BBIBOJI O TOM,
yto Koncturymus YCCP 1919 r. ceirpana poins B 3akpeIUIeHHN U MoATBepkAeHHH CoBeT-
CKOH BIIACTH Ha TEPPUTOPHH YKpauHbl. [Ipn 3TOM OHa He ObLIa HalleJeHa Ha HEITOCPEICT-
BEHHOE Pa3BHUTHE IOCYAAPCTBEHHOCTH YKpauHBL. K ykazaHHOMY mepuoy OpraHbl BIACTH,
3akperuieHHble B Konectutynun YCCP 1919 1., yke oCcyIIecTBIsUIN CBOIO JAESTEIbHOCTb.
Bonee toro, HeoOxoauMo 0OpaTUTh BHUMaHHE W Ha TO, YTO MOAroToBKa KoHcTHTynnm
YCCP 1919 r. 6pm1a dopmanbpaa, mockonbky (mipu cpaBHeHun Koucturyrmmit PCOCP
1918 r. u YCCP 1919 r.) Koncturymuss PCOCP 1918 r. B otnuuue ot KoncTutyrmu
YCCP 1919 r., nogpoOHO 3akpemisuia MOJTHOMOYHSA U CTPYKTYPY OpPTaHOB LIEHTPaJbHON
BIIACTH W OPTaHOB BJIACTH HA MECTax.

! Mapnenko B.B. ®opmyBaHHs BHOOPH0i cucTeMi B PanstHebKiil YipaiHi 3a kocTHTyIIsMA 1919, 1929,
1937 pp. // €Bponeiicki nepcrextusu. 2015. Ne 1. C. 33.
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VK 34.0

HOTAPHUAT B KOHTEKCTE PA3BUTUSA
POCCHUICKOI'O TOCYJIAPCTBEHHOI' O ITPABA

C.C. Mepkynosa
acnupaHT Kadeapsl TEOPUH M UCTOPHH TOCYAapCTBa U IIpaBa
WucTtutyTa paBa u HAIIMOHAJFHON 0€30IacHOCTH
Tam6oBckoro rocyaapcTBeHHoro ynusepcurera umenu I'.P. [lepkaBruna
(Tam60B, Poccuiickas denepartis)

Paccmampusaemces uncmumym Homapuama ¢ no3uyuil pazgumusi pOCCULCK020 20Cy0apcm-
B8EHHO20 NPABA U HOPMAMUBHO2O PecyIUuposanus cmamyca Homapuama. Packpuvieaiomes ocnos-
Hble amansl pazgumus Homapuama 8 Poccuu, ynomunaemcs Ionosicenue o nHomapuanbHou dac-
mu 1866 2., komopoe 03HaMeH08aN0 NOSABIEHUE HOMAPUAMA KAK NPAB08020 uHcmumyma. Ananu-
3UPYIOMCSL COBPeMeHHble NPABOGble OCHOBbI (PYHKYUOHUposanus nomapuama Poccuiickoii @ede-
payuu.

Asmop Odenaem 8b1800, umo obpaujerue K UCMOPUU HOMAPUAMA 8 KOHIMEKCMe pPa38Umusl poc-
CULICKO20 Npasd, Nno3eosiaem QopmyIuposams MHeHUe O NOJOHCUMETbHBIX UNU OMPUYAMETbHBIX
MOMEHmMax Oelucmayiouwe20 3aKOH00amebCmed, ad MaKxice NPOSHO3UPOBAMb COOEPICAHUE NPOEeK-
M08 HOPMAMUBHBIX NPABOBLIX AKMO8, 8 KOMOPBIX 0esmelbHOCMb Homapuama 6yoem ompasjicend
6 COOMBEMCMEUL C HOBLIMU PealusMu 8peMeHU.

Knroueswie cnosa: nomapuam, 3adawu Homapuama, HOMAPUAIbHASL 0esTMeNIbHOCHb, UCHOPUS
Homapuama.

TepMHUH «HOTapUyc» yHOTPEOJSIOT Al 0003HAYEHUS AEATEIbHOCTH FOPUCTA — JOJIK-
HOCTHOTO JIMIIa, KOTOPBII YIOJHOMOYEH COCTABIATh U YJIOCTOBEPATH HAJIEKAIINM 00pa-
30M HOTapHaJbHbIC aKThI, yIOCTOBEPIATH OcccropHble (aKkThl M JaBaTh MOSCHEHUS AJIS
JML, oOpaTUBILUXCS AJIs1 IpaBoBoi nomou. HotapuaTt — coctaBHast yacThb J11000ii mpaso-
BOIi CHCTEMBI .

HcTopuio BO3HHUKHOBEHHUS COBPEMEHHOI0 HOTapHaTa MPUHATO OTHOCHUTH K JpeBHEMY
Pumy. B cBsi3u ¢ pocToM BenieBoro o00poTa HOsSBIIIACH HOTPEOHOCTh B OOJUYEHUH J10TO-
BOPHBIX OTHOILEHWH B BUJAE aKTa, YTO CIPOBOLMPOBANIO MOSIBIEHHE Npodeccuu nucapei
(mrcumx), B 003aHHOCTH KOTOPBIX BXOJMIIO COCTABIICHHE PA3IWYHBIX MOCIAHMMA, MpOIIe-
HUH, a 3aTeM U caenok. M3 3Toro u ciieayer u caMo HazBaHHE MPO(ECCHH, OT JATUHCKOTO
CJIOBa notarius — «IMceL, CEKPEeTapb».

' MonTasckas U.A. Horapuat: kypc nexuuii. M.: Omera, 2004. C. 8.
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H.B. JleMuHa BbICKa3bIBa€T MHEHHE O TOM, YTO «C IOSBICHHWEM Ha Pycu HOTapmaib-
HOH JIeATENBHOCTH, OOYCIOBICHHON 3aKOHOMEPHOW HEOOXOIMMOCTBIO OOCITYKHBAHHS
IPaXJIaHCKOT0 000pOTa U OKa3aHUs IOPUANYSCKON TOMOIIM HACEICHHUIO, MOIyUn 0hopM-
JIEHUE TIOPSIOK OTPEEIICHAS TOCYIapCTBEHHON BIACTHIO YHCICHHOCTH HOTAPHYCOB U MX
Ha3HAUYCHHUS TOCYyJapeM, YTo 00JIerdaso BO3MOKHOCTH KOHTPOJIS CO CTOPOHBI TOCYIapCT-
Ba. 3aTeM BBIJICIUJICS OCOOBIN POJI JIFO/IeH 3aHMMABIIUXCS 3TOM paboToi. JIbpsKu U TOIbs-
yme, Oyayqd CIY>KUBBIMU IIOJBMH, «KOPMHJINCH TIEPOM» U OOBEIMHSIIUCH B CBOOOIHBIE
apTeH, 1eNb KOTOPIX COCTOsIIA B MOAIACPIKKE JTrojael 3To mpodeccun. [Tozxe oTMeuaeT-
Csl TIOSIBJIGHUE U PAa3BUTHE JIPYTHX JIOJDKHOCTEH, KOTOPhIE B TOW WJIM UHOM Mepe ObLIH CBS-
3aHbI C HOTapHaﬂbHOﬁ I[CSITGHI)HOCT]’:.IO»1 .

HotapuansHast AesiTeIbHOCTh, 3TO OECCIIOPHO, BHUJ TOCYJIAPCTBEHHOW JIESATENLHOCTH,
BKJTIOUAIONIEH B ce0sI COBOKYITHOCTH MPOIECCYANBbHBIX U MAaTePHAIBHBIX HOPM, Halpas-
JICHHOW Ha CO3/IaHWE€ YCIOBHH JUISI pealin3aliil yYYaCTHUKAMHU TPKIAHCKHUX IPABOOTHO-
IIEHUH CBOMX TpaB W oOs3aHHOCTEN. HoTapmaT mMeeT CBOIO OpUTHHAIBHYIO CHCTEMY HC-
TOYHHKOB, K KOTOPBIM OTHOCATCA HOPMATUBHO-IIPABOBBLIC AKThHI, CyILCGHLIC, HOTapHaJIbHbIC
aKTHI U JIp.

B HOpMax oTedecTBEHHOTO TOCYIAapCTBEHHOTO MpaBa CTaTyC HOTapHara M HOTaphyca
Obu1 oTpaxkeH B mpoekrte IlomoxkeHus o HOTapuanbpHOI dactu 1866 T mpu mmmepaTope
Anexcannpe 1. OnHako naHHBIA MPOEKT HE ObUT OAOOpPEH B CHIy HE pa3padOTaHHOCTH
npaBWI ACATCIBHOCTH HOTAapUara, 6I)IJ'I Ha3BaH BPEMCHHLIM I10JIOKEHUEM O HOTapI/IaHbHOﬁ
yactd. J[aHHOE IMOJIOKEHUE SBUIIOCH MPEANIOCHIUIKON K CO3/ITAHUIO MPaBOBOW OCHOBHI Jiesi-
TEBPHOCTH HOTapHara.

B coBerckmil mepuoj B Hadalle CBOETO CTAHOBJICHUS HOTapHAJIbHBIE IEHCTBHUS,
MPECTaBISIA CO00#, B OCHOBHOM, CIEIKH C HEIABMKMMBIM mMyIecTBoM. OOpare-
HHE BHUMAaHUS K HOTApUATy CO CTOPOHBI COBETCKOM BJIACTH MPOU3OLLIO HA ATAIe MOsB-
JICHUS. W Pa3BUTHUA IIPaBa YaCTHOW COOCTBEHHOCTH B CTpaHE U, COOTBETCTBEHHO, C Iepe-
XO0JIOM K HOBOM 3KOHOMHYECKOH IMOJMTHKE T'OCYIapCTBa B MEJIIOM. DTO MOPOIUIIO0 HEOO-
XOJMMOCTH MPHUHAITEL B OKTA0pe 1922 roga monoxenue «O rocygapcTBEHHOM HOTapHWaTe
PC®OCP»?, koTopoe mpeaycMaTPHBAIO HAIMUHE HOTAPHAIBHBIX KOHTOP BO BCEX FOPOAAX
Poccuun.

Pa3Butne rpaxnaHCKUX ¥ UMYIIECTBEHHBIX IPaB 3aKOHOMEPHO MPUBOIMIO K HEOOXO-
TUMOCTH B CO3JIaHUW OpraHa, CITOCOOHOTO 00eCIeunTh MPOPECCHOHATEHOE W HEOCIIOpH-
MO€ YJIOCTOBEpEHHUE PA3IUIHOTO POJa IOPUINIECKHX (PAaKTOB U TOKYMEHTOB, TAKHM 00pa-
30M, JJaHHBIE COOBITHS MPHUBENTH K MPUHATHIO PEIIEHHUS O BO3JOKEeHNH (DYHKIMI Ha opra-
Hbl HOTapHaTa, KOTOPBIE U JIO 3TOr0 JOCTATOYHO 3(PPEKTUBHO CHPABISIIUCH C BO3JIOXKCH-
HbIMH Ha HUX OOS3aHHOCTSIMH, TIOSTOMY JaHHas cdepa AeITeIbHOCTH TaKKe paccMaTpu-
BaJlach 3aKOHO/IaTENIeM B HEPa3pBIBHOM CBSI3U C HUMH.

IT.A. IllekounXUH yTBEpP)KJAET, YTO «B YHCJIE COBPEMEHHBIX TEHJICHIIMM HOTapuara
Poccuiickoii ®@enepaniid BbIABIEHBI CIEAYIONIAE: COXPAHEHUE MPEEMCTBEHHOCTH IIPaBo-
BYIO MPHUPOJAY U CYIIHOCTh HOTApHaTa; (OPMHUPOBAHKUE 3aKOHOMATEIBHOMN CIIOKHBIIUMCS
0O0IIIECTBEHHBIM OTHOIIIEHUSM MPABOBOTO PErYIMPOBaHHUS HOTApHaTa, B TOM YHUCIIE, HaJle-
JIeHHE HOTapHUyCOB ITOJIHOMOYHSIMH 10 YYACTHIO B OT/IENBHBIX OTHOIICHUSAX; UMILIEMEHTA-
M B IIpaBoBYyI0 cuctemy Poccum B cooTBercTBUM co cT. 15 KoncTuTynuu Poccuiickoit

! lemnua H.B. ®GopMupoBaHie i pa3BUTHE HOTAPHATA B KOHTEKCTE SBOIOLII FOCYIaPCTBEHHOCTH Poc-
cuH (MCTOPHKO-TIPABOBOM acIeKT): aBToped. AMC. ... KaH.. opug. Hayk. CII6., 2010. C. 9.
2 CY PCOCP. 1922. Ne 63. Cr. 807.
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denepanu HOPM HOTAPHAIBHBIX MEXKIYHAPOIHBIX CTAaHIAPTOB, 00YCIOBICHHASI HHTETPa-
IHel HOTAPHATBHBIX COOBIIECTB .

B.B. Paiibko B CBOEM HCCIENOBAHUM IUUIET, 4TO « I COBEPIIEHCTBOBAHUS MPaBO-
Boii cucteMbl Poccuiickoit denepaiiiv U oNTUMU3aLUKU TPABOBOM JIEATEIBHOCTH HOTapua-
Ta B 9TOU cucTeMe TpedyeTcs rryboKoe HaydyHOe MCCIeIOBaHuEe W3MEHEHUH, TPOU30IIe -
IIMX B OTHOIIEHUM NOHMMAHHUA IIPaBa B LEJIOM, XapaKTEPUCTUKH €0 UCTOYHHMKOB. 371€Ch
ClIeIyeT YUUThIBaTh (akTOPbI II00aIU3aLnH, HHTETPALUU IPAaBOBBIX CUCTEM, O0YCIIOBIINU-
BAIOIIME, B CBOK OYEPE/lb, B3aUMOACHCTBUE Ha MEXIYHAPOJIHOM YPOBHE IIPABOIPUMEHU-
TEJIbHBIX OPIaHOB, B TOM YHCJIE, HOTapUaTa» .

Brigenss 3amaun coBpeMeHHOro HoTapuara, npuBeneM MHenue JI.IO. I'pyausiHoi,
KOTOpas Iojaraer, 4To «3ajayeldl HoTapuara Kak MHCTHUTYTa TPaKAaHCKOro OOIIecTBa
B OTJINYHE, HAIIPUMED, OT CyZa U OPTaHOB CJIEACTBHS SBIISIETCS 3alIUTa IPAB U 3aKOHHBIX
rpakJaH ¥ IOPUINIECKUX JIMI, OCHOBaHHAs Ha KpuTepuu d6eccriopHoctu. Hotapuar crmo-
coOCTBYEeT M MIOMOTAeT roCcyJapcTBy, Mpeaynpeskaas CIophl yXKe Ha CTaJuu COTIacoBa-
HUS YCIIOBUH CAETKU U €€ 3aKII0UEHUs], TEM CaMbIM MPOQUIAKTUYECKH CHIKasl KOJIH4e-
CTBO TPakKJaHCKO-IIPABOBBIX CIIOPOB, 00JEerdaeT pacCMOTPEHUE I'PaKAaHCKO-IPABOBBIX
CIIOPOB B CyJ€, ITOCKOJIbKY, BO-IIEPBBIX, HOTApUAJIbHBIE AKThl UMEIOT OCOOYIO Jl0Ka3a-
TEJIHCTBEHHYIO CHITy, BO-BTODPBIX, 00Jiee TOCTOBEPHBI H OTPAXKAIOT ACHCTBUTENBHYIO BO-
JIE0 CTOPOHY”.

ITonaraeMm, 4TO UCCIIENOBAHUE OCHOBHBIX 3TAIIOB 3BOJIIOLIMA HOTApUaTa, KAK CUCTEMBI
CIEIMATM3UPOBAaHHBIX OPraHOB B Poccuu M IpaBOBOTO pETyJIMPOBAHUS €r0 ACATEIbHOCTH,
HEOO0XOIUMO JUIsl UCCIICIOBAHUS COBPEMEHHOTO €r0 IOJIOKEHHS U IEPCIIEKTUB Pa3BUTHA.
OOpamiasich K UCTOPUM HOTapuaTa B KOHTEKCTE OTPAXKEHUS €ro CTaTyca B POCCHHCKOM
roCyJapCTBEHHOM IIpaBe, CTAHOBUTCSI BO3MOXHBIM CJIE€aTh BBIBOJ O IIOJOKUTEIbHBIX WU
OTPULIATEIBHBIX MOMEHTAX CYIIECTBYIOIIUX ITOJI0KEHUN NEeHCTBYIOIErO 3aKOHOAATEIbCT-
Ba, a TaKXe CJENaTh NMPOTHO3 O BO3MOXKHBIX NPOEKTaX HOPMATHUBHBIX MPABOBBIX aKTOB,
B KOTOPBIX AEATEIBHOCTh HOTapHaTa OyIeT OTpakeHa B COOTBETCTBHM C HOBBIMHU PEajusi-
MU BPEMEHHU.

Cnucok HCMOJIb30BAHHBIX HCTOYHUKOB U JIUTEPATYPbI

1. T'pyausaa JLIO. AnBokatypa, HOTapuaT U APYTHe HHCTUTYTHI rpakaaHckoro odmectsa B Poccun /
o pea. H.A. Muxanesoii. M.: lenoBoii nBop, 2008. 352 c.

2. Jlemuna H.B. ®opmupoBaHHe U pa3BUTHE HOTapuaTa B KOHTEKCTE HBOJIOLUHU T'OCYAAPCTBEHHOCTH
Poccun (Mctopuko-mpaBoBoii acekT): aBToped. AuC. ... KaHm. opug. Hayk. CII6., 2010. 19 c.

3. Tlonrasckas U.A. Horapuar: kypc nexuuit. M.: Omera, 2004. 256 c.

4. Pamsko B.B. Teopust mpaBoBoH IeATETHHOCTH HOTapuaTa M OpraHHW3AIlMM MEXHOTApPHANBHBIX CHC-
teMm: MoHOrpadus. M.: FOpucts, 2010. 280 c.

5. Illexouuxun I1.A. Horapuar Poccuiickoii @enepanuu: KOHCTUTYLIMOHHO-IIPABOBbIE OCHOBBI: aBTO-
ped. auc. ... kaHa. ropua. Hayk. M., 2013. 25 c.

! Ilexounxuu I1.A. Hotapuar Poccuiickoii denepauun: KOHCTUTYIHOHHO-IIPABOBBIE OCHOBEI: aBTOpE(.
IC. ... KaHa. Iopun. Hayk. M., 2013. C. 9.

2 Pambko B.B. Teopus npaBoBOI AEATENBHOCTH HOTApUATa U OPraHU3aLUM MEXHOTapHUaJIbHBIX CUCTEM:
moHorpadwus. M.: FOpucts, 2010. C. 6.

} Tpynusima JLIO. ABokaTypa, HOTapHAT M APyTHe MHCTHTYTHI [PaIAHCKOro obImectsa B Poccum: Mo-
Horpadwust / mox pen. H.A. Muxanesoii. M.: Jlenosoit nsop, 2008. C. 241.
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YK 340

OT JIMBEPAJIBHOTI'O K COBETCKOMY KOHCTUTYIUNOHAJIN3MY:
OIIBIT POCCHUH

M.B. Hemvimuna
3aBeqyroas kadeapoi HCTOpuK mpasa U rocynapersa FOpummyeckoro HHCTUTYTA
Poccwuiickoro yHuBepcuTeTa Ipy>KObl HAPOIOB, J1.10.H., Ipodeccop
(Mocksa, Poccwmiickas ®enepartist)

s 1opucmos 6éce20a umeem 3HaueHue HOPMAMUBHOE OPOPMIEHUE NPABOGIX NPUHYUNOS U
uncmumymog. B smoil ces3u npumenumenvho k Poccuu eosnuxaem npobiema 3aKoHOOAMeNbHOU
peanamenmayuu koncmumyyuonanusma. Omecymemsue ¢ Poccuu Koncmumyyuu (OcHoHo2o 3aKo-
Ha) 00 1918 e. ne daem ocHoGaHUll 2060puUMs 0O OMCYMCMEUU KOHCIMUMYYUOHATUZMA 8 00PEBOJIIO-
yuoHnbll nepuod. Koncmumyyuonnvie npunyunsi, UHCMUmMymol U HOpMblL MO2YW HOCUMb hpas-
MenmapHwviil xapaxmep. OmnpasHou MouKol HOPMAMUBHOU NPABOBOLU pe2laMeHmayuy KOHCIMuny-
yuonanusma 6 Poccuu moocno cuumamo Cyoebuvie ycmasvl 20 Hosbps 1864 2, npososenacusuiue
NPUHYUN PABEHCMBA Neped 3AKOHOM U CYOOM, NO CYMU, NPUHYUN OPMATbHOZO pasencmea. Imom
NPUHYUN 1O NPABY 3aAHUMAE YEHMPATbHOE MECO 8 POy KOHCIUMYYUOHHBIX NPUHYUNOS.

Knwouesvle cnosa: KOHCMUMYYUOHAIUZM, KOHCMUMYYUOHHbIE NPUHYUNBL U UHCIUMYMbL,
npunyun @opmanvioco pasercmea; CydeOnvie ycmaswl Anexcanopa II; Koncmumyyus Poccuu
1918 2.

KoHcTuTyMOHaNM3M Kak MpaBoBasi KATETOPHs U COMUANBHBIN (PEHOMEH MpeJICTaBIIs-
eT co00if COBOKYITHOCTh PUHIIMIIOB H HHCTUTYTOB, ONPEEIISIONINX MPABOBYIO KU3Hb HH-
IUBHIA, 00IIeCTBA M rOCYyIapCcTBa Ha OCHOBE JIMOEPAJIbHBIX M JIEMOKPAaTHYECKUX LIEHHO-
creil. KoHCTUTYLIMOHAMN3M MMeeT Tpu M3MepeHus: 1) nieosnoruueckoe (KOHCTUTYLMOH-
HbI€ W/€W, KOHLEMNIMH, JOKTPUHBI); 2) HOpMAaTUBHOE (KOHCTUTYLIHMOHHBIE MPHHLHUIIEI U
HHCTUTYTHI B TEKCTaX 3aKOHOAATENBHBIX aKTOB); 3) COLMAIbHOE, OXBATHIBAIOIIEE KOHCTHU-
TYLIMOHHBIE IPABOOTHOLIEHUS U IPAKTHKH.

Uro kacaeTcsi KOHCTUTYIIHOHHOW HJICOJIOTHH, OYEBUIHO, YTO OHA MOIYYHJIa IIHPOKOE
pacupocrpanenue B Poccuu, Beien 3a crpanamu EBpornsl, B iepBoil nonosune XIX 8. Ho
HJEU caMu 1o ce0e He UMEIOT I0PUINYECKON CUJIbI, HE PErJaMEHTHPYIOT )KU3Hb B 00LIeCT-
B€, HE MOPOXKIAIOT MpaBooTHOomEeHHH. [lo3TOMy OpHCTOB BCceraa BOJHYET mpobiiema 3a-
KOHOAATENLHOTO O(OpMIICHHS KOHCTHUTYLIMOHHBIX NPHHIUIIOB M MHCTUTYTOB. U 31ech
BO3HHMKAET BOIIPOC, C KAKOT'O MOMEHTa MOKHO BECTH OTCUET POCCHUICKOTO KOHCTHTYLIHO-
HaJI3Ma, MOJYYMBIIET0 3aKOHOAATENIFHYIO perjamMeHTanunio. [Ipu 3ToMm cienyer npuHATh
BO BHHMAaHHE, YTO KOHCTHTYIIMOHHBIC IPUHIIMUITBI, THCTUTYTHI M HOPMBI HE BCeraa 0Qpopm-
JSIIOTCS. B BHJE €AMHOrO JOKyMeHTa — OCHOBHOIO 3aKOHA CTPaHbl — M MOTYT HOCHTH
(hparMeHTapHBIN XapaKTep.

OtcyrctBue B Poccnn OcHOBHOTO 3akoHA B (hopMambHOM cMbIcie 1o 1918 . He Me-
[IaeT TOBOPHUTH 00 OCHOBAaX KOHCTHTYLMOHAIN3MA, 3aJI0KEHHBIX B POCCUICKOM 3aKOHO/a-
TEJILCTBE B JIOCOBETCKUHM NepHOJ. BONBIIMHCTBO POCCHHCKUX YyUEHBIX-IOPUCTOB (M HCTO-
PHUKOB IIpaBa, M CHEIHAIUCTOB B 00JaCTH KOHCTUTYIIMOHHOTO IIpaBa) MOYEeMYy-TO YOeKIe-
HBI B TOM, YTO KOHCTUTYLHOHAIN3M B Poccun oOperaeT 3akoHOAaTeNbHY0 popMy B Hava-
ne XX B., B mepuon mnpasieHus umneparopa Hukomas I, ¢ mpunsatuem Manudecta
17 oxts16pst 1905 r. «O6 YCOBEPIICHCTBOBAHIE IOCYIAPCTBEHHOTO TIOPSIKAY', periaMeH-

! Honroe coGpamme 3akoHoB Poccmiickoit mvmepru (nanee — I1C3 PH). Cobp. 3-e. T. XXV. (1908).
Ne 26803. C. 774-775 .
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THUPOBABIIETO Psii KOHCTUTYLMOHHBIX IIPaB U cBOOO Il POCCUHCKUX MOJIAHHBIX, U BBE-
neHueM B AeiicTBue OCHOBHBIX TOCYIapCTBEHHBIX 3aKOHOB 1906 r.l, yupeauBmux B Poc-
cun ['ocynapctBennyto Jymy.

Bwmecte ¢ Tem npucTabHBIN B3MJISIA HA MIPOBEJEHHbBIE UMIIepaTopoM AJiekcanapom 11
U €r0 OKpYXEHUEM IMpeoOpa3oBaHHs MO3BOJISET YTBEPKAATh, YTO HAYANIO 3aKOHOIATEIb-
HOMY O(OPMIIEHHIO POCCHHCKOTO KOHCTHTYLIHOHANN3Ma OBUIO MOJIOKEHO UMEHHO B TOT
nepron’. JIuGepanbHbie pedopMbl BTOPOit 1010BHHBI XIX B., KOTOPbIE T0OPEBOTIOLHOHHAS
OTE4ECTBEHHAs] UcTOpuorpadusi Has3blBajla BEJIMKUMH — KPECTbSHCKas, 3eMCKas, IOpoj-
cKas, cyeOHas U Ap. — Jalld UMITyJIbC KOHCTUTYIIHOHHOMY pa3BUTHIO Poccum, 3aKpenmus:
1) mpuHOun GopManbHOrO PaBEHCTBA BCEX POCCUHCKHUX MOJAAaHHBIX MEpe]] 3aKOHOM H CY-
IIOM; 2) CaMOCTOSITEIBHOCTh U HE3aBUCUMOCTH CyIeOHOM BiacTH (3TO B YCIOBHSX CaMO-
JEPKABHOTO CTPOSI, KOTOPBIHM MPOJOHKA COXpaHAThCs B Poccun); 3) yuactue pocCHiCKUX
MOJIaHHBIX B PELICHUU OOILIMX JEN Yepe3 CHCTEMY OpPraHOB 3€MCKOTO M TOPOACKOTO ca-
MOYIPaBJICHUS.

Eciu B ropuanyecKoM CMBICIIE IIPH OICHKE CyneOHOoi pedopmbl 1864 r. Gosblioe
3HAaYeHUE MMEET MPoOJieMa BBIBOJA POCCHIMCKUX CYAOB M3 MOA KOHTPOJIS aIMUHHUCTPALIHH,
BHEJIPEHHE DJICMEHTOB pa3JIe/IeHHs BJAcTeil’, TO B COLMONOTMYECKOM KOHTEKCTE HaHM-
OosipIIMH MHTEpEC NPEenCTaBlsAeT 3aKoHoAarenbHoe odopmiieHue B Poccum npuHnmmna
(dbopmanbHOro paBencrsa. Tak, CyneOHble ycTaBel nmmeparopa Asekcanipa Il ot 20 Ho-
siOpst 1864 r. mpoBO3IIIACKHIIM MPUHIIMII PAaBEHCTBA BCEX POCCHMCKHX MOJIAHHBIX MEpe]
3aKOHOM H CYJIOM — HPHHIMI (OPMATBHOTO PaBeHCTBa'. DTOT HPHHIMI MIPacT OCHOBO-
IOJIAT A0y IO POJIb CPEIH KOHCTUTYIIMOHHBIX HAYaI.

BwMmecte ¢ Tem npoBo3riamieHHblid CyaeOHBIMH yCTaBaMU JTHOepalIbHBIN MPUHIIMIT pa-
BEHCTBA Iepe/l 3aKOHOM U CYJOM HE MOT OBITh BOIUIOLICH B XKHM3Hb IPU COXPAHEHHH CO-
CJIOBHOTO CTPOsI, KOTOPBIH NMPOAOJIKAJ OCTaBaThCS ONPEEIAIONM (PAKTOPOM B >KU3HU
poccuiickoro obiiectsa Ha pyoexe XIX—XX BB. B Poccuu cyiecTBoBaimu He Kiacchl, Kak
OBUIO MPUHATO CYUTATH C MO3ULMUHI (POPMALMOHHOIO [IOJIX0/1a, @ UMEHHO COCJIOBHS — JBO-
psiHe, TyXOBEHCTBO, TOPOXKAHE U KPECThbAHE. 3aKOHOAATENbHO PETIaMEHTUPOBAHHBIE MPH-
BHJIETUU I OAHUX COCJIOBUN M OTPaHWYEHHUS JJIs APYTUX CYIIECTBEHHBIM 00pa3oM orpa-
HUYMBAJIM AUHAMUKY COLMAIBHBIX OTHOIIEHUH B Poccun, mpensaTCTBOBAIN YCTaHOBICHUIO
OepanbHOro NPABONOPSAKA U CBSI3aHHBIX C HUIM OCHOB I'OCYAapCTBEHHOCTH.

CocnoBHbIii cTpoit B Poccun ObT OTMEHEH OJHHM W3 TEPBBIX JIEKPETOB COBETCKOM
Bractu — Jlekperom BLIUK u CHK ot 11 Hos0pst 1917 r. «O0 YHUYTOXKEHUU COCIOBUI U
IpaKIaHCKMX 4YHHOBY» . B Poccuu ciokumach mapagoKcaldbHas CHTyalus, Korma odop-
MUBILIEECS] FOPUANIECKH, HO HE BOIUIOLICHHOE B PeabHOM KU3HU (hOpMalIbHOE PABEHCTBO
BCEX MOJJAHHBIX B COBETCKOE BpPEeMsI Cpa3y ke ObLTO 3aMEHEHO COLMANbHBIM PaBEHCTBOM
rpaxgad. MOXHO HPEAINONOXKUTh HA YPOBHE THIIOTE3bl, YTO UMEHHO OTCyTcTBUE B Poc-
CHHMCKOM MMIepun (pOpMasbHOIO PABEHCTBA MOJIAHHBIX MIO3BOJIMIIO OOJIBLIEBUKAM B OT-
HOCHTEIBHO KOPOTKHE CPOKH PEan30BaTh UICIO COIMAIBHOTO paBeHCTBA rpaxkaan B Pec-
ny6nuke CoBeToB.

' [IC3 PH. Cobp. 3-e. T. XXVL (1909). Ne 27805. C. 456-461.

2 Henb3st HE BCTIOMHHUTD O ToM, uTo 2018 T. 03HaMeHOBaH r0OuICHHON naToi — 200-IeTHeM CO THS POXK-
neHust umrieparopa Anekcanzapa I1.

3 Cm.: Hemsitina M.B. Poccniickoe camomepskasie u cyneGHas pedopma 1864 r. // TocymapeTso u mpa-
B0. 2015. Ne 5. C. 92-98.

* Cm.: CynebHsle yeraBbl 20 HOSOpst 1864 Tona ¢ M3MOXKEHHEM pacCy KICHHIT, Ha KOHX OHH OCHOBAHDI.
Y. 1. Ycras rpaxxaganckoro cynonpousBoacTsa. CII6, 1867. C. XXX VIIL.

> lexpets! coBerckoii BracTu. T. 1: 25 okrsabps 1917 — 16 mapra 1918. M., 1957. C. 71-72.
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B nopeBoIroroHHON pocCHCKON HCTOPHOTpady MIMEIOTCS YKa3aHUA Ha MOSBICHUE
KOHCTUTYI[HOHHBIX Havaj B POCCHICKOM 3aKOHOJIATEJIbCTBE B CBs3M ¢ NpuHstHeM Cyned-
HbIX ycTaBoB 20 Hos0pst 1864 T. [l coBeTckol cTOpUorpaduu, pyKOBOICTBOBABIIEHCS
MapKCUCTCKIMH HICOJOTHYECKUMH YCTAaHOBKAMH, HEe OBIJIO XapaKTEPHBIM «IPHUMEPSTH)»
Wjerd KOHCTUTYIHOHAmM3Ma K pedopmam BTOpoil nonoBuHbl XIX B., HAPOTUB, TOJYEP-
KHUBaJICS OTpaHMYEHHBIA XapakTep 3TUX MpeoOpa3oBaHUi M UX TMPOTUBOPEUUE WHTEpEcaM
LIUPOKUX HAPOJIHBIX MAccC, U 3Ta YCTAHOBKA HE MPEO0JIEHA 10 HacTosIero BpemeHu. [lo-
3TOMY TE€Ma 3aKOHOJATEIBHOIO 3aKPEIUICHHS OCHOBOIOJATAIOUIET0 KOHCTUTYLIMOHHOTO
nrOepasbHOro MPUHIINIA, KaKUM SIBIIIETCS PABEHCTBO BCEX IEpeN 3aKOHOM M CYIOM, He
MOJIyYHJIa HAJJIeKAIIEr0 OCBEIICHUS U B COBPEMEHHOM HCTOPUKO-IIPABOBOM HayKe.

B pabGorax muaepa 6omibmieBUCTCKOM maptuu B.M. JleHnHa HEOMHOKPATHO TTOMUEPKH-
BaJlach B3aUMOCBSI3b peopM BTOpOH MONOBUHEI XIX B. U PEBOIOIMOHHBIX TOTPSICECHUM
Hayana XX B. O yTtBepxkaan, uro «1861 rox mopoaun 1905»1, M — MOKHO JO0OaBHUTBL —
1917 ron. HoBast conuanbHas mporpamMMa, KOTOPYIO OOJBIIEBUKM BOIUJIOTHIIM B KH3Hb
B 1917-1918 rr. ¢popmupoBanace, HaunHas co BTOpoi mojoBuHbl XIX B. Benmkas poc-
CHIiCKasi PEBOJIONMS, KaK €€ B HAcTosIee BpeMs OpHUIUATBEHO PEKOMEHAYETCsl Ha3bIBaTh
B 00pa30BaTeNbHBIX NPOTPaAMMax POCCUHCKUAX yYEOHBIX 3aBEJCHHM, SBUJIACH MOIIHBIM
JBIKEHUEM COLMANbHBIX CHJI, BKJIIOYaBLUIMM BOOPYXEHHOE MPOTUBOCTOsIHUE. Tak,
I'.B. ManbueB onpeaenisl peBONIONHI0 KaK OJHOBPEMEHHYIO CMEHY (POpPMEBI MpaBieHuS,
MTOJIMTUYECKOTO PEeKUMA U TIPABOBOW CUCTEMBI, KOTOPAst JOCTUTAETCSl B OTHOCHTEIBHO ObI-
CTpbIE CPOKH, paJuKaJbHbIMH CpEACTBAMHU, B TOM uucie OyTeM Hacwius. W rinaBHoe
B 3TOM IIpoliecce, KaK IMoyiaraeT aBTop, MO0 BO3MOXHOCTH HamOoJjiee MOJHOE OOHOBIIEHHE
(yHIaMEHTAIBHEIX CTPYKTYp 00IIecTBa’.

[IpencraBnsger uHTEpEC MpOOIIEMa UCIOIB30BAHMS B X0JI€ PEBOJIOINY IOPHINICCKHX,
Mpe’ke BCEro KOHCTUTYIMOHHBIX, CPEACTB U MEXaHU3MOB, C IIOMOIIBI0 KOTOPHIX 0(hopM-
JsieTcs MPUXOJ] K BIACTH HOBBIX COIMANIBHBIX M MOJUTHYECKUX cuil. Ha moBepxHocTH pe-
BOJIFOIIMOHHBIX TIpeo0pa3oBaHUll OKa3bIBAIOTCS ILIACTHI CTPYKTYPHO-TOCYJapCTBEHHBIX
W3MEHEHUH (MMPUXO/ K BIACTH HOBBIX JIHIEPOB, CMeHa (OPMBI IPABICHHS U MTOJIUTHIECKO-
ro peXuMa, CO3JaHNe HOBOW CHCTEMBI TOCYJapCTBEHHBIX OPTaHOB). | TyOUHHBIE cOIab-
Hele u3MeHenust 1917-1918 rr. B Poccun u MHCTUTYIIMOHATU3UPOBABIIEE MX 3aKOHOA-
TEJBCTBO TIOKA HE OCMBICIICHBI TOJDKHBIM 00pa30M HCTOPUKO-TIPAaBOBOM HAYKOW HA OCHOBE
COBPEMEHHOU METO/I0JI0THH.

Hccnenosarens coBeTckoro rocyaapcrsa u npasa B.M. Kypuiisia oOpatuin BHEMaHHE
Ha pa3HUILY B MOAXO0JIaX K PEIICHHUI0 BOIPOCA O COBETCKOM COIMAaINCTUYECKON COOCTBEH-
HOCTH B OTCUECTBEHHOH M 3apyOekHOH mcrtoprorpaduu. Ecim B 3amagHaeie aBTOPBI OTMe-
Yajk, YTO «C JIMKBUJAIME YacTHOW COOCTBEHHOCTH HAa 3€MJII0 M OCHOBHBIE CpPECTBA
MPOU3BOACTBA U CO3JAHUEM COLUATHCTHYECKOIO CEKTOpa B HAPOJHOM XO3AUCTBE CTPAHbI
CoBeTckas BiacTh JUKBUANPOBAJA TIPABO COOCTBEHHOCTH BOOOIIE, M B YACTHOCTH HE MPH-
3HABAJIA KAKHX-MMOO MMYIIECTBEHHBIX NPAaB IPAX/IAH»’, TO B COBETCKOI MPaBOBOIl JOK-
TprUHE 000CHOBBIBAJIOCH, YTO «C COXPAaHCHHEM B U3BECTHBIX MpeAeiiax YacTHOW cOOCTBEH-
HOCTH C TIEPBBIX K€ JIHEH COIMAMCTHYECKUX MPeo0pa3oBaHUil Hayamoch (hOpMUPOBaHUE
IPUHIMIHAAILHO HOBOTO BUJIA COOCTBEHHOCTH — JIMYHOI COOCTBEHHOCTH TPAXIaHy .

! Jlennn B.W. «KpectpsiHckas pedopma» U mpoJeTapcKku-kpecThsHckas peomtouus. Jlenun B.U. Tlonx.
coOp. cou. T. 20. C. 177.

2Cwm.: Marsues I'.B. [Tornmanue mpasa. [Togxomnsr u mpodaemsr. M., 1999. C. 272.

3 Kypuupis B.M. CTaHOB/ICHHE COLMATNCTHYECKO 3aK0oHHOCTH. M., 1983. C. 16.

* Tam xe. C. 17.
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CBsI3p 5KOHOMHYECKOTO, COIIMATHHOTO U TIOJTUTUIECKOTO KOMIIOHEHTOB B COIIMATIBHBIX
OTHOIIIEHUSX, KaK ¥ MOMBITKH OOJBIIEBUKOB CMECTUTH IIEHTP TSKECTH B PACCTAHOBKE CO-
nuanbHbeIX cui xopouio orpaxkaer Konctutyuus PCOCP 1918 r., npunsras IIateim ches-
oM COBETOB PabOUMX CONIATCKUX H KPECThSHCKHX JeMmyTaTos' . BechbMa nmpuMeuaTenbHa
MIpeyCMOTPEHHAas] 3THM JOKYMEHTOM wH30uparenbHas CHUCTeMa, COIJIaCHO KOTOPOil:
1) BBIOOpPHI HEe OBUIM BCEOOIIMMH — MpaBa y4acTBOBAaTh B BHIOOpax OBbLIM JIMILIECHBI Mpe.-
CTaBUTENN TaK HAa3bIBAEMBIX OBIBIINX DSKCIUIYaTaTOPCKUX KiaccoB (cT. 65); 2) BEIOOPHI
OBUTH MHOTOCTEIICHHBIMH — HIDKeCTOsIre cbe3ibl CoOBEeTOB (hOPMUPOBAIH COCTaB BHIIIE-
CTOSIIIIAX CHE3MOB (CT. 25, 53), mpuueM B X0JI¢ OTKPBITOTO TOJIOCOBAHWS, YTO OTPAaHUINBA-
70 cBOOOMY BBIPRXKEHUS MHEHHSI M JeJIal0 BHIOOPHI IMOAKOHTPOIBHBIME; 3) BBIOOPHI HE
ObUTH paBHBIMH — HOPMBI MIPEICTABUTEILCTBA ISl pabodnx B 5 pa3 MpeBBIIATN HOPMBI
MIPEJICTABUTENBCTBA I KPECThAH (CT. 53), 9TO OTpakaeT COIHMAIBHYIO CYIIHOCTH TOCY-
JapCTBa AUKTATypHI MIpoJieTapuara.

B opranmzanuu cucteMsl rocynapcTBeHHbIX opraHoB CoBerckoit Poccuu HyxHO ObI-
710 obecrieunTh npeobiaaganue paboumx, B TO BPEMs KakK MOJIABIIAIONIee OONBIIMHCTBO Ha-
cesleHust Poccuu cocTaBisiin KpecThsiHe. B MapKCHCTCKOM YYEHMH PEBOJIOIMOHHAS cujla
mpoJjierapruara 00OCHOBBIBAJIACH OTYYXIECHHUEM 3TOTO MHOTOYHCICHHOTO COLMAIBHOTO
CJIOSl OT CPEICTB MPOU3BOJACTBA. KPECThSIHCTBO B CHITy €0 OTHOIIEHHUS K COOCTBEHHOCTH
HE paccMaTpUBAJIOCh OOJBIIEBHKAMH B KAa4eCTBE PEBOJIIOIIMOHHON chibl. Bmecte ¢ Tem
3HAYUTENbHAS YaCTh POCCUHCKUX KPECThsH B mepuoy [lepBoit MupoBoii BOHHBI ObLIa IpH-
3BaHa B aPMHIO, BOOPYKEHA U TIOJIBEPTIIACH BIHSHHIO HJEH draluTapru3Ma OObIIEBUKOB.

Koncrurynus 1918 1. pukcupyer npasa 1 cCBOOObI UCKITIOUUTEIBHO IS TPYASIIHX-
csi: mpaBo U30MpaTh U OBITH M30paHHBIM (CT. 64), 3alIMIIATh PEBONIOLUIO C OPYKUEM
B pykax (ct. 19); cBobomy cosectu (cT. 13), cBoOOMy cioBa u nedatu (ct. 14), cBoOOIY
cobOpanuit 1 coro30B (cT. cT. 15 u 16). B cT. 22 OBII0 3aKpEIUIeHO PaBEHCTBO MPaB TpakKaaH
PC®CP He3aBHCHMO OT WX PAcOBOW M HAIMOHAIBHON MpuHauIexkHOCTH. [IpaBa u cBOOO-
IIbI TIPEJOCTABISLTUCH PaBHBIM 00pa3oM MyX4YWHAM W keHIuHaM. Tak, B KoHcTuTynuu
TOBOPHJIOCH: «IIPaBOM H30WpaTh M OBITH M30paHHBIMH B COBETHI MOJB3YIOTCS TpaXkIaHe
oboero moinay (cT. 64). 31ech YMECTHO BCIIOMHHUTH O TOM, 9TO B JIOPEBOJIONMOHHON Poc-
CHH KCHIIMHBI He ObUIM HaJlelIeHbl M30UpaTeIbHBIMU MIPaBaMH, HE Y4acTBOBaIH B BBIOO-
pax B ['ocynapcTBeHHYIO AyMy, B OPTaHBI 3¢eMCKOTO M TOPOJICKOTO caMOyTIpaBieHus. Bme-
cre ¢ teM aHanmu3 Koncrutyrmuun PCOCP 1918 r. mokas3piBaeT OTCYTCTBHE COIMAIBLHOTO
paBeHCTBa B MEPBBIN NepuoJ cyliecTBoBaHUs COBETCKOM BIIACTH.

Cnucok HCMoJIb30BAHHBIX HCTOYHUKOB U JIUTEPATYPbI

1. Hexper BIIUK u CHK ot 11 Hos16pst 1917 1. «O6 yHHYTOXKEHUN COCIOBHI U TPAKAAHCKAX YUHOBY //
JHexpetn! coBerckoii BinacTu. T. 1: 25 okTs16ps 1917 r. — 16 mapTa 1918 . M.: ['ocynapcTBEHHOE U3AATEILCTBO
MOJINTUYECKOH utepatypsl, 1957. C. 71-72.

2. Koucrutyuus (ocHoBHO# 3akoH) PCOCP, mpunsras Ilateim Beepoccuiickum cbezgom CoBeroB //
JHexpets! coBerckoii Baactu. T. 2. Mapt 1917-Mrons 1918. M.: 'ocynapcTBeHHOE H31aTEIBCTBO MOJUTHYE-
ckoif ureparypsr, 1959. C. 550-564.

3. Kypums B.M. CraHoBieHne conpaaucTiHueckoit 3akoHHoctd. M.: U3narensctBo «Hayka», 1983.

4. Jlenun B.U. «KpectpsHckas pedopMa» H IIposieTapcKU-KpecThsiHCKas peBomorws // ITomH. cobp.
cou. T. 20.

5. Mansbues I'.B. Ilonumanue npasa. [logxoxas! u npo6inemsl. M: [Ipomereit, 1999.

6. HewmpiTHa M.B. Poccuiickoe camonepxaBue u cyneonas pedopma 1864 r. / TocymapcTBo U mpago.
2015. Ne 5. C. 92-98.

Koncrurynus (ocHoBHO# 3akoH) PCOCP, mpunsras [lateim Beepoccuiickum Coezgom CoetoB //
Jexpets! coBerckolt Biactu. T. 2. Mapt 1917 — urons 1918. M., 1959. C. 550-564.
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7. TlomHoe cobpanue 3akoHOB Poccuiickoit mmmepun. Coop. 3-e. T. XXV. (1908). Ne 26803; T. XX VI.
(1909). Ne 27805. C. 774-775 .

8. Cynebnblie ycraBsl 20 HOs0ps 1864 T. ¢ U3NOXKEHHEM paccyKICHUH, Ha KOUX OHH ocHOBaHBI. Y. 1.
YcraB rpaxkaaHckoro cyaonpousBoacraa. CII6., 1867.

YK 340.0

OTPACJIEBBIE OBIIHOCTH U KOMIIVIEKCHBIE OBPA30BAHUSA
B CUCTEME IIPABA

JL.A. Mopo3zosa
mpodeccop kadeaphbl TEOPUH MpaBa, TOCYIapCTBa U CyAeOHO# BiIacTH
Poccuiickoro rocy1apCTBEHHOIO YHUBEPCHTETA IPABOCYIMS, 11.10.H., TIpodeccop
(Mocksa, Poccwmiickas ®enepartist)

Aemop ananuzupyem cioxcuguiiecs 8 PUOUYecKoll Hayke no0Xo0bl 8 OMHOUEHUU KOMNIEKC-
HbIX ompaciell npasda, 8 YACMHOCMU OMMeYaemcs, 4mo 00Ul noOXo0 Npeonoiazaem, Ymo KoM-
NJIeKCHble OMPACIU NPAsa PeaibHO CYWECmEYIont, UxX 0COOEHHOCHb COCMOUN 8 MOM, YMO OHU pe-
2YAUPYIOM KOMIIEKC MECHO CEA3AHHbIX MencOy cOOOU, HO 8 MO Jice 8peMsi PA3HOPOOHbIX 00uecn-
8enHblx omuouwleHull. Ilpeocmagumenu nPOMUBONONOINCHOU TMOUKU 3PEHUSL CUHUMAIOM HEBO3MOIIC-
HbIM CYWeCmB08aHIe KOMIIEKCHBIX OMpaciell npasa (8 omauyue om KOMNJIEKCHbIX ompaciell 3a-
KOHOOamenbCcmea), maxk Kak OHu QOpMUPYIOmcs U3 pasHOpOOHbIX NPeOMenos U Menmooo8 npasoso-
20 pezyuposaHus.

B cmamwe omcmausaemcsi 6mopasi no3uyusi, KOMopas, N0 MHEHUI0 agmopd, A8ISemcst npu-
opumemnou 6 meopuu 20cyoapcmea u npasa. Ipu smom oeraemcst 6b18600, YMO 8 C853U C PA3GUMU-
eM JICUBHU COBPEMEHHO20 00WEeCmBd, YCIONCHEHUEM 0OUWEeCMBEHHbIX OMHOWEHU, OUHAMUKOL NPO-
yeccog ouggepenyuayuu u ocobenHo unmezpayuu, YHUQGUKAYUU NPABOBLIX cucmem, 8pao U cle-
0yem dHcecmKo U HeusMeHHO Cled08amb KaK pa3 U HABCe20d CLONCUBULENICS aKCuoMe «OOUH npeo-
Mem 00UH MemooO pe2yruposanusy. Imoeo He Habioaemcs u 8 mpaouyUoOHHbIX OMpPACiax Npasd,
Hanpumep, KOHCMUMYYUOHHOM, 2PANCOAHCKOM, Y2OTI08HOM, MPYOOBOM.

Knrwouegvle cnosa: cucmema npaea, KOMIIAEKCHblEe 00paA3068anus, NpagoGoll Peicum, mMemoo
npaso6o2o pe2yiuposanus, Ompaciv npaed, NOOOMpPAcivb NPAsd, NPABOBOU UHCMUMYM, CYOUHCMU-
mym npasa.

Kak n3BecTHO, B Hamlell CTpaHe NPOLUIM TPU AWCKYCCHUH IO MPOOJIEMaM CHUCTEMBI
IIPaBa, B X0Ji¢ KOTOPHIX OBUIO COCPENOTOYCHO ITIaBHOE BHUMAHHNE HA BBISBICHUHM YHUBED-
CaJIbHBIX KPUTEPHEB IS BBIACTICHHUS OTPACiel B CHCTEME OTE€YECTBEHHOTO TpaBa.

[TepBas nuckyccus cocrosuiach B 1939-1940 rr. u monydniia OCBEUICHUE B KypHale
«CoBerckoe rocy1apcTBo 1 paBo». OHa npuBeia K COTJIACHIO0 MEXAY TEOPETUKAMHU roCy-
JapcTBa M IIpaBa 110 MOBOJY TOTO, YTO MPEAMET MPABOBOTO PErYINPOBAHMS SIBISETCS OC-
HOBHBIM CHCTEMOOOPa3yIOIINM KpUTEPHEM OTPAciIH Tpasa.

Bropas guckyccus 1956-58 IT. Taxke Hallga OTpaXXeHHE B yKa3aHHOM KypHaie. Ee
IJIABHBIM UTOTOM CTAJI0 BBIIBIDKEHHE B KAUE€CTBE KPUTEPUEB OTIPAHUYEHUS] OJTHON OTpac-
JIY OT APYTOH IpEeaMeTa U METO/1a IPABOBOTO PETYINPOBAHUSI.

Tpetbst nuckyccust 80-x To0B ObUIa TOAPOOHO paccMOTpeHa B MaTepHajax «KpyTJio-
ro CTOJIa», MPOBEICHHOr0 KypHaioM «CoBETCKOe TocyJapcTBo U npaBo» B 1982 r. Ona
oOHapyXujla HEOCTaTOYHOCTh JIBYX YHOMSHYTBIX BBIIIE KPUTEPHUEB IS Pa3TPaHHUCHUS
oTpacJieil mpasa.

B HOs6pe 2001 roga B MOCKOBCKOU roCyAapCTBEHHON IOPUAMYECKON aKaJeMUH MPo-
nuia KoHepeHuus Ha TeMy «CHcTeMa pOCCHUICKOro IpaBay», OpraHu30BaHHas npodecco-
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poM-tiuBmicToM B.I1. M030auHBIM, Ha KOTOPOM OH BBICTYIIMJI C OCHOBHBIM JIOKJIJIOM.
OfHAaKO M0 HIMPOTE 00CYXkIaeMbIX BOIIPOCOB, MACHITAOHOCTH M OXBAaTe€ YYaCTHHUKOB, IO
CBOCH Pe3yJIbTATUBHOCTH OHA BPSII JIM MOXET OBbITh NMPHUPABHEHA K TPEM PaHEE COCTOSIB-
mIMcs TUCKyccrsM. TeM He MeHee 3HAYMMOCTh JaHHON KOH(EPEHIINH OTPEAETISETCS TEM,
YTO OHA OTpa3ujia HeOJAromoIyYHOE COCTOSHHE Pa3pabOTaHHOCTH MPOOJIEMBI CHCTEMBI
IpaBa Kak B OOIETCOPSTUYCCKOM IUIAHE, TAK U B OTPACIICBBIX HCCIICIOBAHUIX.

B oaToli cBA3M cieqyeT coOrnacMThCs C MHEHHEM HM3BECTHOI'O YYEHOro mpod.
M.J. BaifTiHa 0 TOM, YTO IIPHIILIO BPEMSI ISl HOBO} AHCKYCCHH O CHCTEME [PaBa» .

Kakwue e nmpuuuHbl BBI3BAJIM HEOOXOIUMOCTh BHOBb 00PAaTUTHCS K MPOOJIeMe CHCTe-
MBI IpaBa’?

K Takoro pona mpuauHaM cieqyeT OTHECTH, BO-TIEPBBIX, YCIOXKHEHHE IMPABOBOTO pe-
IYJUPOBaHMS B COBPEMEHHBIX YCIIOBHSIX, M3MEHEHHE €ro TPaHull, mpoiecchl auddepeH-
LUAIMY U UHTETPAIMU, BO3POCIINI 32 TOCICIHUE TOAbl 00bEM MPUHUMAEMOTO 3aKOHO1a-
TEJNbCTBA;

BO-BTOPBIX, 3HAYUTEIHHAS aKTUBU3AITNS UCCIICIOBAHUHN B 00JIaCTH TIPaBOMTOHUMAHUS U
pa3HooOpasue MoAX0A0B K TPAKTOBKE COBPEMEHHOTO MPaBa;

B-TPEThUX, IIMPOKOE HCIIOIH30BAHHE CHCTEMHOTO IOAX0Ja B cdepe TEOPETHKO-
MIPaBOBBIX HCCJIEIOBAaHHUNA, B TOM YHCJE B BBIBICHHH CHCTEMOOOPa3yIOIIUX CBiI3ed BO
BHYTPEHHEM COJICP>KaHUU U CTPYKTYpE MpaBa;

B-YETBEPTHIX, MOTPEOHOCTH B JallbHEHIIEM COBEPIICHCTBOBAHUM MOHATHUHHO-
KaTerOpHaJIbHOTO armapara TeOpUH TOCyNapcTBa WM MpaBa U COBPEMEHHOU IOPUCIPYACH-
[IAY B TIETIOM.

MosxHO Ha3BaTh U Jpyrue (GakTopel, 0O0YCIOBIMBAIOIINE aKTYaIbHOCTh JTAHHOW JHC-
KyCCHUH, B TOM YHCIJI€ TIepEeXO0J] Halllel CTpaHbl B HOBOE UCTOpHYECKoe cocTtosiHue. Ho ay-
MaeTcs, 9TO €CTh IIPOOJIEMBI, IEHHOCTh KOTOPBIX HE YTPAUMBAETCS CO BpEMEHEM, a HaIlpo-
TUB, 3HAYMMOCTh KOTOPBIX Jlaxke Bo3pactaer. K Takum mpoOieMaM ¢ MOJHBIM OCHOBAaHUEM
MOXKHO OTHECTH CHCTEMY IpaBa KaK CJIO0XXHOE TUHAMHYHOE SIBIICHUE, OTPaKaIoIIee ypo-
BEHb COBEpPILEHCTBA HALIMOHAJIIBHON MPaBOBOM CHCTEMBI, €€ COIJIACOBAHHOCTh C CUCTEMOM
3aKOHOJIATEIHCTBA, C IPUHITUIIAMU U HOPMaMHU MEKTYHAPOTHOTO TIpaBa.

Jo cux mop, Kak U MpeXJe, aKTyalbHbI MMOUCKA HOBBIX YHUBEPCAIBHBIX KPUTEPHUEB
JUTS BBIZIEJICHHS OTpaciieil IpaBa, MPaBOBBIX HHCTUTYTOB U CYOMHCTHTYTOB.

JpyruM HEe MEHEe BaKHBIM BOIPOCOM SIBJISICTCSI CYIICCTBOBAHHE KOMIUIEKCHBIX OT-
paciieli mpaBa WM UHBIX KOMIUICKCHBIX 00pa30BaHUl B CUCTEME HAIIMOHAILHOTO MPaBa.

Jist perienus mepBoi U3 Ha3BaHHBIX MPOOJIEM TPEICTABIISETCS 1EIeCO00pa3HbIM 00pa-
TUTH TIPUCTAIFHOE BHUMAaHHE Ha BBISBICHHE (DYHKIIMOHAIGHBIX CBS3EH MEXIy dJIeMEHTaMu
CHCTEMEI TIpaBa, HAa MHOTOYPOBHEBYIO CTPYKTYPY ITHX DJIEMCHTOB, HX Ka9€CTBEHHBIC OCO-
OEHHOCTH, HETIOCPEICTBEHHO BIIHAIOIIIE HA XapaKTep peai3aiui KOMIOHEHTOB CUCTEMBI.

Takum 06pa3oM, COBEpIIEHHO OYEBUIHO, YTO KPUTEPUEB IPEMETa U METOA [T pa3-
TpaHWYEHHUSI OTpaciieil mpasa, IJI YCTAHOBICHUS CAMOCTOSTEIBPHOCTH TOW WM WHOM OT-
paciu B CHCTEME MpaBa HEAOCTATOYHO.

B ropunuieckoii mutepaType CIOKWIach MO3UIUS, COTIIACHO KOTOPOW OTpaciy IpaBa
MIPEACTABIIIOT COOOM HE MPOCTHIC 30HBI IOPUAMYECKOTO PETYINPOBAHUS, HE UCKYCCTBEHHO
CTPYNIHPOBaHHBIE COBOKYITHOCTH HOpM mpaBa o mpenmery (mpod. C.C. Anekcees),
a peasbHO CYIIECTBYIOIINE B COJICPIKAHUU ITPaBa CBOEOOpa3HbIe CTPYKTYPHBIE KOMIIOHEH-
THI, TaK KaK HU B 4e€M JPYTroM, KpOME KaK B 0COOBIX pe:KUMAX PETYITUPOBAHUS ATOT KOM-
IIOHEHT CHCTEMBI ITPaBa HE MOXET BBIPAKATHCS.

! Baiirun M. Bonpocs! o61iieii Teopuu rocyaapetsa i npasa. Capatos, 2006. C. 229.
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CymiecTBoBaHHE CIIENN()UIECKOTO PEKIMa OTPACIEBOTO PETYINPOBAHHS OOIIECTBEH-
HBbIX OTHOIICHHWU MPHU3HAIOT M HEKOTOpbie oTpacieBuku. Hampumep, mpod. [.H. baxpax
MUIIET, YTO aAMUHUCTPATUBHOMY IpaBy KakK LEJIOCTHON CHCTEME MPaBOBBIX HOPM, KOTO-
pBIe OOBEAMHSIOT MPEAMET, IEeNH, TPUHIIUIIBI, METO]] PETYIUPOBAHUS MPUCYI crenudu-
YeCKHMil PeKUM PEryIHpOBAHMS OTHOLICHHIT 8 ]MUHICTPATHBHO-IIPABOBOI .

AmnanornuHoll mo3uuuu npuaepxkuaercs npo¢. M.B. KapaceBa, koTopas akTHBHO
HICTIOJTB3YET TEPMUH IIPABOBOI PEXKHUM» IPUMEHHTEIBHO K OI0KETHOMY TIPaBy”.

OTpaciieBoii IOPUANYCCKIN pEXXUM CIIOKHOE siBieHne. Hambosee cymecTBEHHBIE ero
YepTHI OTPEAETISAIOTCS TPEMsI TIIABHBIMH OCOOEHHOCTSIMHU:

1) cenm¢ukoil CpeacTB U MPUEMOB PErYIUPOBAHHS, MPUCYIIUX KAXKIOW OTPACIH
IpaBa, B TOM YHCIie KOMOMHAIHEH 3THX CPEICTB U IIPUEMOB;

2) cBoe0oOpa3reM MPaBOBEIX MMPUHITUIIOB, 3AI0KEHHBIX B TOW W MHOU OTPACIIH;

3) 0cOOEHHOCTSIMH MEXaHW3Ma MPAaBOBOTO PETYJIMPOBaHUs, B TOM YHCIIE TAKOTO BaX-
HOTO KOMITOHEHTA, KaK TIPaBOOTHOIICHHS.

OTHOCHUTENHFHO TIEPBOTO KPUTEPHS BIIOJHE OIpeieieHHo Bbickazaics npod. C.C. Anek-
ceeB, MOCBIATUB CBOIO paboTy «CTPyKTypa COBETCKOTO MpPaBay PazIHYCHHIO CTPYKTYPHI U
cucreMsl ipaBa [Ipu 3ToM OH 000CHOBaN CyIIECTBOBaHKE B IIpaBe ONpEACIeHHOr0 Habopa
FOPUIUICCKUX CPEICTB, MOCTPOCHUN IOJHOMOUYNH, 00S3aHHOCTEH, OTBETCTBEHHOCTH H
MIPHEMOB PETyJIHPOBAHUA, IPU TOMOIIM KOTOPBIX NPaBO OOECTEUMBAET PEIIEHHE KOH-
KPETHBIX KU3HEHHBIX CUTYalui

Uro kacaeTcsi MPaBOBHIX IMPHHIHIIOB KaK KBaTHU(PHUIMPYIOMIETO KPUTEPUS CHCTEMBI
1IpaBa, TO OH ObLN BBLIBMHYT emie B 50-X roaax mpomuioro cronerus JLU. Jem60’. Yue-
HBIM ONpenesNana CUCTEMY IpaBa Yepe3 COBOKYIHOCTH 3aI0)KEHHBIX B CHCTEME IPaBOBBIX
npuHIUIOB. OTHAKO €T0 MO3UIUS TIOBEPIiIach KPUTHUKE HA TOM OCHOBAaHHH, YTO MPHUHIIU-
ITBI KaK KPUTEPHH KITacCH(PHUKAIMN OTpaciel mpaBa ObLI abcomoTu3npoBad. Kpome toro,
YTBEPKAAJIOCH, YTO MPUHIHMIIEI (HOPMYIUPYIOTCS JIIOJbMH, CIEAOBATENBHO, B 3HAYHTEIb-
HOM Mepe HOCAT CyOBheKTHBHBIN xapakrep. Tak, mpod. M.J. Lllapropoxnckuii u mpod.
0O.C. Nodde mucamm: «Hurme He mOKa3aHO, YTO CYIIECTBYET CTOJIBKO OTpaciied Ipaga,
CKOJIBKO HMEETCSI CBOHCTBEHHBIX NPABY TIPUHIIAIIOBY .

Crenyer OTMETHTB, YTO TIOCIIE aKTUBHOTO OOCYKIEHHS MpoOIeMbl IPAaBOIIOHUMAaHHUS
(a mECKyccHs 0 cHcTeMe TIpaBa IIPOBOIIIIACH ITOCJIE 3TOTO OOCYXACHHS) OBUIA TIPEATIPHU-
HATHI TIONBITKY OTIPEAEIUTH CHCTEMY MPaBa B COOTBETCTBHH C Pa3IMYHBIMU IMOAXOJIAMHU K
[IPaBOMIOHUMAHUIO, B YACTHOCTH, HA OCHOBE LIMPOKOTO ITPaBOIIOHUMAHUS.

OpHaKo Takue IMONBITKA HE MPUHECTH OOJNBIIMX YCIEXOB, 1 MHOTHE COBPEMCHHEIC
IIPaBOBE/IBI, B TOM YHCJIE M MOJIOJIOTO TOKOJICHHS, MPUILIHN K BeIBOAY: «IIpaBuimbHOE ysc-
HEHHUE OPUINYECKON CYITHOCTH, COAEP)KaHUS U CTPYKTYpPBHI CHCTEMBI IIPaBa BO3MOYKHO
JUIIb B paMKax HOPMATUBHOTO TOJXOJAa K MOHMMAaHUIO MpaBa KaK CUCTEMbI JIEHCTBYIO-
LIHX B FOCYAPCTBE FOPUANUECKHX HOpM» . Wi erme oxHO yTBepxeHne: «Ha cerommsmi-
HUH JI€Hb MOYKHO CKa3aTbh, YTO JaHHAs KOHIENIHs (HOPMATHBHO-3TATHCTCKOTO IPaBOIO-

' Cm.: Baxpax JI.H., Poccunckuii B.B., Crapuios FO.H. AIMUHHCTpaTHBHOE IPaBo. YueBHHK U1 By30B.
M., 2004. C. 7.

% Cm.: Kapacesa M.B. BromkeTHoe 1 Halorosoe npaso Poccun (monmuriyeckuii acrext). M., 2003. C. 12.

3 Cm.: JlemGo JI.W. O npuHIHMNAx MOCTPOSHHS! CHCTeMbI rpasa // COBETCKOE FOCYAapCTBO U mpaBo. 1956.
Ne 8. C. 91-93.

* Iapropoxckuit M.JL., Hopde O.C. O crcreme coBerckoro mpasa // COBETCKOE TOCYAAPCTBO H MPABO.
1957. Ne 6. C. 101.

5 Bacrpeikuaa O.A. CHCTEMOOGPa3yIOIIHe CBS3H BHYTPEHHETO CONCPIKAHMS IpaBa: aBToped. muC. ...
KaHj. opua. Hayk. Bonrorpag, 2006. C. 14-15.
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HUMaHuS — JI.M.) — eTMHCTBEHHAS W3 OOIIECH MacChl TCOPHH, OTINIAIONIAsAC YI00CTBOM,
KOHKPETH3aIlMeil ¥ IPHUCIIOCOOIEHHOCTHIO K PAKTHKE .

3arparvBas NpeaoKeHNE OTKa3aTbCsA OT KaTErOpUU «OTpacib IpaBa» U MPEeACTaBUTh
CHCTEMY IIpaBa B BHJE CBOEOOpPA3HOW NMHpaMHbl, OCHOBAaHHOI Ha MEpapXUUYECKUX OTHO-
HICHHUAX ee YPOBHEH, NI « BeTBell mpaBay (TepmuH npod. B.I1. Mo3onmnna), MOXKHO OTMe-
TUTh, YTO: BO-TIEPBBIX, HEPAPXUUECKUE OTHOLIEHHS HE MPUCYIM CHUCTEME IIpaBa B OTIMYNE
OT CHCTEMBI 3aKOHOAATENbCTBA. JIeCTBUTEIBHO, KpOME KOHCTUTYLIMOHHOTO IpaBa, KOTO-
pble BBICTYIIA€T MHTETPUPYIOIIMM U ONPEIEAI0INUM 00pa30BaHUEM B CUCTEME IIpaBa, Bce
JIpyTHUe OTPACIH HaXOATCS B TOPU3OHTAIBHBIX, a HE B BEPTUKAIBHBIX OTHOMIEHMIX. Kax-
Jasi OTpacib IpaBa 00JaaeT TOJBKO i MPUCYIIeH, COOCTBEHHOHN CIeHU(HUKOH, LEenocT-
HOCTBIO M aBTOHOMUEH (DYHKLIMOHUPOBAHHUS.

Bo-BTOpBIX, HET BECKHUX MPUYHMH OTKA3bIBATHCS OT YCTOSIBIIEHCS TEPMUHOJOTHH: 3a-
MEHHB TEpPMHH «OTpacib MPaBay Ha €ro «BETBb» WM KaKylO-TH0O MHYIO KaTEerOPHUIO, MbI
BCE PaBHO OyZEeM MMETh AEJI0 C KOHKPETHBIM 3JIEMEHTOM CHCTEMBI IpaBa OJHOH U3 IiIaB-
HBIX 4YacTeil ero CTPYKTyphl, KOTOPBIH TpeOyeT 000COOICHHOTO WPUANYECKOr0 pesKuMa
peryiIupoBaHus.

OTOT pexXHUM, B CBOIO OYepelb, IpearnoaracT 0co0bIii MeXaHM3M OTPACIIEBOrO pery-
JTUPOBAHUS, KOTOPBIA XapaKTEPU3yeTCs] HE TOJIBKO CBOCOOPa3HOW HOPMATHUBHO-TIPABOBOMH
OCHOBOMW IIJIsl KKAOH OTpaciid MpaBa, HO U OCOOEHHOCTSIMHU peau3aliil CyOBheKTHBHBIX
paB ¥ IOpUINYECKUX o0s3aHHOCTEH. [IoMUMO TOrO, HEOPIAMHAPHOCTHIO OTIMYAIOTCS Me-
PBI 3aLIUTHI U IOPUIUYECKON OTBETCTBEHHOCTHU B CIIydasiX HAapyIICHHs 3THUX IPaB WM He-
BBITIOJTHEHUS BO3JIOKEHHBIX OOS3aHHOCTEH, a TakKe MPU CO3/TaHUU MPETATCTBUI AN UX
OCYIIIECTBJICHHUS.

B mounckax xputepueB TOW WJIM MHOW OTPACiH MpaBa HENb3s WTHOPUPOBATH MO3ULHIO
TEX YYEHBIX, KOTOPBIE OTMEYAIOT BXKHYIO POJIb IIOJIMTUKH, B TOM YHCIIE IPABOBON ITOJIUTHUKH,
B pa3BUTUM U (OPMUPOBAHUU HOBOTO OOJIMKA POCCHUCKOW CHCTEMBI MpaBa. DTOH MO3UIIUU
npuzaepkuBaercs, B yactHocty, npod. M.B. Kapacesa. Ona mumer: «I[lonuTrka ects Henpe-
MEHHOE YcloBUE (POpMHUPOBaHMS JIOOBIX C OTPACICBOW TOYKU 3PEHMS HPABOBBIX HOPM).
WU nanee: «®uHaHCOBOE MPaBO, KakK ¥ Jr00ast Apyras OTpacib IIPaBa, SBICHUE TOIUTHIECKOE.
[lo ee MHEHMIO, aTOIUTUYHBIX OTpaciel mpasa HeT. OJJHAKO HEKOTOPBIE OTPACHIU MpaBa sIB-
JSIEOTCS OoJiee MOJUTHYECKH HANPsSIAKeHHbIMHU, yeM Jpyrue. K 3Toil kateropuu oTHOCATCS
KOHCTHTYIIMOHHOE, (JMHAHCOBOE, OIO/PKETHOE, OTYACTH aIMHHHUCTPATHBHOE MPABO°.

Takoe xKauecTBO Ha3BaHHBIX OTpaciell 00YCIOBICHO CIEUU(PHUKONH OTHOIICHHA, pery-
JUPYEMBIX TaHHBIMUA OTHOLICHUSIMH, TOCKOJIBKY OJHOM M3 CTOPOH OTHOLICHUH BCErza BbI-
CTyHaeT TOCyAapcTBO (B JIMLE COOTBETCTBYIOIIMX I'OCYJAPCTBEHHBIX OPIaHOB WMJIM JOJDK-
HOCTHBIX JIMI) KaK CyBEpEH, T.€. BIACTBYIOMMHA CcyOBekT. OHAKO B 3TOM BOIIPOCE HE CO
BCEM MOXKHO COIJIaCHThCS. Takas ke crenuduka Opucylia U yroJOBHO-IPABOBBIM OTHO-
MIEHUSAM U BOOOTIIE JTFOOBIM ITyOIMYIHBIM IPaBOOTHOIIECHHUSM.

Tem He MeHee, TBITasICh BBIIBUTh YHUBEPCAIBHBIE KPUTEPHUU JJIS pa3TPaHUYCHHS OT-
paceii paBa WM, YTO HE MEHEe BaKHO TOKa3zaTelu C(HOPMHUPOBABIICHCS CaMOCTOSTEIb-
HOW OTpaciy WM MOJOTPACIH IpaBa, HENlb3s, Ha MOW B3IJIs, HTHOPUPOBATh MOJIHUTHYE-
CKYIO 1eTepMHHHPOBAHHOCTD OTIEIBHBIX OTpaciied, OOIIyI0 CBA3b M O0YCIOBICHHOCTD
MpaBa MOJUTHUKOH. IMEHHO MOTUTHYECKUMHU NMPHUYMHAMH MOKHO OOBSACHUTH OypHOE paz-
BUTHE HEKOTOPBIX OTpaciel NpaBa B ONPEAEICHHBIA HMCTOPHYECKUI OTPE30K BPEMEHH.

'O Kyparox I'.I1., Byteko JI.B. OTpacne npaBa: 5BONIOIMOHAPOBAHUE M MEpCHeKTHBEL. KpacHomap,
2004.
2 Cm.: Kapacesa M.B. Vkas. cou. C. 25-26.
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OTO OTHOCUTCS, HAIIPUMED, K aKTUBHU3aLUU PA3BUTHS KOHCTUTYLMOHHOTO 3aKOHOJATEIb-
CTBa M KOHCTUTYIIMOHHO-IIPABOBBIX MCCIIEZIOBAHMI TOCE BCTyIUIeHUs B cuiry KoHcTHTy-
uun PO. CymecTBeHHOE pa3BUTHE OIOMKETHOTO M HAJIOTOBOTO MpaBa Takke 00s53aHO I0-
JUTHAKE HE3aBUCHUMO OT MPHU3HAHUS UX OTPACIISIME I TIOAOTPACIsIMH (DMHAHCOBOTO TIPaBa.

[IpusHaHMe 3HAYMMOCTH MOIUTUIECKON COCTABIISIOMEN B ((OPMUPOBAHUH B PA3BUTHHU
CUCTEMBI mpaBa (M 0COOCHHO CHUCTEMBI 3aKOHOJATEIhCTBA) OE3yCIOBHO BHOCUT OOJIBINOWM
AJIEMEHT CYy0beKTHBHOCTH B 3TOT Tiporiecc. OHAKO 3TO HE O3HAYAET, YTO JOJDKHBI OBITh
MIpeKpaIieHbl TONCKN 00Jiee WM MeHee OOBEKTHBHBIX KPUTEpUEB IS ACNeHHUs IpaBa Ha
OTpaciy, MOAOTPACIH U MPABOBbIE WHCTUTYTHIL, JJI1 yCTAHOBIIEHUSI aBTOHOMHOCTH UX CY-
mecTBoBaHUs. Kak n3BeCTHO, B MOCIEAHHUE TOJIbI MPAKTUYECKU BO BCEX AUCCEPTALUOHHBIX
WCCIIEIOBAHNAAX OOOCHOBBIBAETCS CAMOCTOSATENBHOCTh TOW WIIM WHOW OTpaci IpaBa U
JPYTUX CTPYKTYPHBIX 3JIEMEHTOB CUCTEMBI TipaBa. OCOOEHHO 3TO OTHOCHTCS K IPABOBBIM
WHCTUTYTaM. JlaHHas KaTeropus MCIOJb3YETCsl MPOU3BOIBHO, 0€3 CCBUIOK Ha KaKHe-INOo
00BEKTUBHBIC TIpU3HAKH. [103TOMY IS FOpUANYECKON HAYKH YpEe3BBIYAaifHO Ba)KHO paspa-
00TaTh TAaKOTO PO/a IPU3HAKH U KPUTEPHH.

Eme ogna mpobnema, KOoTopasi BO3HHKAeT B CBs3H ¢ 00CyxaeHHeM TeMbl «Crucrema
IpaBa» MpodJieMa KOMITICKCHBIX 00pa30BaHUN M MEKOTPACIEBOTO peryinupoBaHus, OHa
MpHOOpeTaeT MPUOPUTETHOE 3HAUCHHE B KaUeCTBE OJHOW M3 BEAYIINX TEHIEHINH B pa3-
BUTHH POCCHICKOTO MpaBa.

W3BecTHO, UTO B IOPUAMYECKON HAayKe CIOKHIUCH JIBa MOJIXO0Ja B OTHOLICHUH KOM-
IJIEKCHBIX OTpaciied mpaBa. OQuH NOAX0 NPEANOIaracT, YTO KOMIUIEKCHBIE OTPACIH Ipa-
Ba peaJbHO CYIIECTBYIOT, UX OCOOCHHOCTh COCTOUT B TOM, YTO OHU PETYIUPYIOT KOMIIJIEKC
TECHO CBSI3aHHBIX MEXIy COOOi, HO B TO € BpeMs Pa3sHOPOAHBIX OOIIECTBEHHBIX OTHO-
mennid. Y XOTsS CTOPOHHUKH 3TOW MO3WIUU NMPU3HAIOT, YTO TaKue OOIIECTBEHHBIE OTHO-
meHns o0NaZafoT MEHBIINM €IWHCTBOM, YeM TPAAWIMOHHBIE OTpAacid TpaBa, U METO]
y HUX HE OJIMH, a MCIIONb3yeTCsl COUETaHUe IBYX MM OOJbIIe METOAOB, OJHAKO OHH CO-
CTaBJIAIOT CaMOCTOSATENbHBIE KOMIUIEKCHBIE oTpaciu npasa (mpod. M.U. Ko3sips, nipod.
B.®. Sxosnes, npod. H.H. Benenun u ap.).

[IpencraBuTenu MpPOTHUBOIMOIOKHON TOYKM 3PEHHUS] CUMTAIOT HEBO3MOXKHBIM CYIIECT-
BOBaHHE KOMITJIEKCHBIX OTpacieil Mmpasa (B OTJIMYHME OT KOMIUJIEKCHBIX OTpaciel 3aKoHOo1a-
TENBCTBA), TaK KaK OHU (GOPMHUPYIOTCS M3 Pa3HOPOIHBIX MPEAMETOB M METOAOB MTPABOBOTO
perymuposanus (npod. C.B. [Tonenuna, npod. A.B. Munkesuud, npod. B.A. Tonctuk ap.).
[IpuBOIUTCS M TaKOM JTOCTATOYHO YOCAUTENBHBIN JOBOM: PYHKIIMOHAILHOE B3aUMO/ICHCT-
BHE pa3IMYHBIX OTPACJIEBBIX HOPM HE BEIET K CO3JaHMIO HOBOM OTpaciu IpaBa, HE Mpe-
BpallaeT HOPMbI OHOIO BHJIAa B APYIOW, HE IPOUCXOIUT UX CIUSHUS.

Bropyio mo3unuio MOXHO MPHU3HATH MPHOPUTETHONW B TEOPUHU TOCYJIapCTBa U IpaBa.
OpnHaKo B CBSI3M C Pa3BUTHEM JKHU3HU COBPEMEHHOTO OOIIECTBA, YCIOXKHEHHEM OOIIECT-
BEHHBIX OTHOIICHWH, THHAMHKOW IpoIeccoB AuQhepeHITNANN i 0COOCHHO WHTETPaIlnH,
yHH(UKAMH TPABOBBIX CHUCTEM, BPSJ JIH CIIEAYET JKECTKO W HEU3MEHHO CIICJOBATh Kak
pa3 ¥ HaBcerJa CIOXHUBIIEHCS aKCHOME «OIMH IPEeIMET OJUH METOJ PETyIUPOBAHUI.
Droro He HaONIONAETCS M B TPAJAULMOHHBIX OTPACIAX MpaBa, HApUMeEpP, KOHCTUTYIIHOH-
HOM, TPaXXIaHCKOM, YTOJIOBHOM, TPYIOBOM.

Cnucok HCMOJIb30BAHHBIX HCTOYHUKOB U JIUTEPATYPbI

1. baiitun M.J. Bonpocs! o01eit Teopuu rocynapeTsa u npasa. Caparos, 2006. 400 c.
2. baxpax JI.H., Poccunckuii b.B., Crapunos 10.H. AnMunuctpaTuBHOE paBo. Y4eOHHK 1A By30B. M.,
2004. 800 c.
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KaHJ. ropul. Hayk. Boarorpan, 2006. 28 c.

4. lem6o JL.U. O mpuHOUmax mocTpoeHusi cucteMsl npasa // CoBeTCKoe rocyapcTBo u mpaBo. 1956.
Ne 8. C. 88-98.

5. KapaceBa M.B. bromxerHoe u Hanorosoe npaBo Poccuu (momurndeckuit acriekt). M.: FOpucts, 2003.
173 c.

6. Kyparok I'.Il., byteko JI.B. OTpacns npaBa: 3BOIOIMOHUPOBaHKE U nepcrekTussl. KpacHogap, 2004.
276 c.

7. aproponckuit M.JI., Modde O.C. O cucteme coBerckoro mnpasa / COBETCKOE TOCyIapCTBO U MPABO.
1957. Ne 6. C. 101-110.

VJIK 321 (091)

KOHCTUTYIHUOHHBIE OCHOBbBI OPTAHU3ALIUU
CYJIEBHOM CUCTEMBI B POCCHUU B XX BEKE:
OT IMPOJIETAPCKOI'O CYJIA K HE3ABUCUMOM CYJEBHOM BJIACTH"

T.H. Unvuna

JeKaH opuaundeckoro dakynprera Kypekoro rocyiapcTBeHHOr0 YHHBEPCHTETA, K.FO.H., TOLICHT
(Kypck, Poccuiickas ®enepartist)

B cmamve npeocmasnen ananuz ssomoyuu cyoebnoui cucmemvl Poccuu ¢ XX eexe. [oxasvisa-
emcsi me3uc 00 oKoHuamenvbHoMm Gopmuposanuu cyoednou cucmemvt PCOCP k konyy 1920-x eo-
008. Takoice npedcmasien ananus Kadpogoz2o obecneuerus cy0os 8 Poccuu 6 cosemckuii nepuoo.

Knrouesvie cnosa: cyoebnas cucmema, cyo, HapoOOHvle CYObl, PEGOTIOYUOHHBLIL MPUOYHATDL,
Bepxosnuwiii Cyo PCOCP, cyows, HapooHslil 3acedamen.

[IpunsTas B 1918 rogy nepBasg KoHCTUTY1IMST pOCCUHCKOTO rOCy1apCcTBa HE COJIepHkKa-
JIa CIIEIUANIBHBIX HOPM, PErflaMeHTHPYIONIMX OpTaHU3aluio cyaeOHoi BiacTu. OCHOBHBIE
nosiokeHus1 KOHCTUTYIIUM OTpaXkaau MOJIENb TOCTPOEHHUsI HOBOT'O COBETCKOTO IOCy1apcT-
Ba 0e3 ydera mpuHIMIA pa3nencHus Biacteid. Crates 9 KoHcTUTyIMU MpsIMO 3aKperisuia
JUKTaTypy IpoJieTapuara «B BHJIE MOLUIHOW BCEPOCCUHCKONH COBETCKOW BJIACTHY», €AUHAs
BJIACTh BCEIIENIO JOJDKHA MPHUHAJIEKATh «TPYASIIUMCS MaccaM M UX IOJTHOMOYHOMY
npencrasutenscty — Coseram PaGounx, Connarckux u Kpecrpsanckux JlemyTaTosy .

CynebHble mpeoOpa3oBaHus, IPOBEIECHHBIE COBETCKUM IPAaBUTEILCTBOM, CPa3y MOCIE
mo0e bl PEeBOJTIONUH OTpakaly JaHHBINA Te3uc. [lepBoHavambHO OONBIIEBUCTCKAS KOHIIETI-
LUl OpraHu3aluy cyAeOHOM BIACTH CBOJAMIIACH K CO3AaHUIO €MHOTO MECTHOTO CyJa, CO-
CTOSIILIETO MCKIIIOYUTENIBHO M3 «TPYAAIIMXCA» PACCMATPUBAIOIIEIO B KauecTBE NEPBOM U
€IMHCTBEHHOI MHCTAHIMH BCE YIOJIOBHBIE M TPaXIaHCKUe aena’. TakuM oGpa3oMm, Mo 3a-
MBICITy OOJBIIEBUKOB, HOBBIH CYJI TOJKEH ObUT OBITH ACLEHTPAIN30BaHHBIM, HE HMEIOMINT
PYKOBOZISILEH BBICIIMI MHCTaHLMHM, JHIICHHBIA NpodecCHOHaNbHBIX CyIed W B IEpBOE
BpeMs CyILIECTBOBAHUS U IMCAHHBIX 3aKOHOB, KOTOPBIE 3aMEHUIIO PEBOJIIOLIMOHHOE IIPaBO-

* Ty6auKanus NOAroToBNIeHa Npu GUHAHCOBOM moanepsxkke PODU, npoext Ne 18-011- 00754 «Kampo-
Boe obecrieyeHue cyelickoro kopiyca B Poccuu: uctopuueckue TpaJulliy U COBPEMEHHbIE MEXaHNU3MBbI pea-
JIM3ALHN»

! Koncrutyrmst (OcHoBHoit 3akon) Poccniickoit Conmanucrudeckoii GeneparnsHoii CoBeTckoii Pecry6-
muku (mpuHsaTa V Beepoccuiickum cve3gom CosetoB 10.07.1918) // Cobpanue y3akonenuit PCOCP. 1918.
Ne 51. Cr. 582. Cr. 8-9.

2Cm. monpoduee: bepman S1.JI. Ouepku mo uctopuu cynoycrpoiicrea B PCOCP. M., 1923. C. 6.
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co3Hanue. Takas MOJeNb MOCTPOCHUS CyIeOHOM BIACTH Ka3alach CIHMIIKOM paTuKaTbHON
JaKe B TIEPBOE MOCIEPEBOIIOIIIOHHOE BPEMS.

BaxxHo oTMeTHTH, YTO OONBIIMHCTBO HCCIEAOBaTENeH CyAeOHBIX MpeoOpa3oBaHUM
00mbIIeBUKOB B 1917-1922 TOIBI TOBOPAT O HANPABICHHOM IPOTPaMMHOM U Ja)Ke CILIa-
HUPOBAaHHOM XapakTepe dTUX pe(bole. Hcxonst u3 maHHBIX paboT, MOXKHO CAENATh BHIBOJ,
YTO OONBUIEBUCTCKOE MPABUTENBCTBO 3apaHee MMEN0 YeTKHUH TaH CyAeOHBIX mpeodpa3o-
BaHWH, MOCIIEIOBATEIHHON pear3aliii KOTOPOTo MOMeIlaia rpaX/1aHCKas BOHA. AHaIU3
JIEKPETOB 0 cyJie, NpUHATHIX B 1917-1918 roab1, 1 MaTepuaioB UX MOJTOTOBKHA TOBOPHUT O
XaO0TUYHOM IIPUHATHU HEKOTOPBIX peIlIeHI/Iﬁ M O TIOCTOSTHHOM MOHCKE OITHMAaJILHOMI MOJ€-
JIM OpraHu3aliK Cy1eOHONH CHCTEMBI.

Tak, yxe gekpet o cyze Ne 1 mpoTUBOpeUrs Ujiee eAMHOro CyJa, MONIs 10 CYyTH CIie-
[AaTN3alin CyAeOHBIX OPTraHOB M CO3/IaHUS HECKOIBKUX CYICOHBIX HHCTAHITHA.

JlekpeT mpenycMaTpuBall CO3/IaHHE IBYX CYJIOB: MECTHBIX U PEBOIIOLUOHHBIX TPUOY-
HaJI0B. MecTHBIE Cy/Ibl OBUIH aHAJIOTaMH JIOPEBONIOIMOHHOTO MHUPOBOTO CYyJla, B UX KOM-
NETCHIUIO BXOJIUJIIN YTOJIOBHBIC JI€JIa, II0 KOTOPBIM MOKET OBITh HA3HAYEHO HAKA3aHHE HE
OoJsiee IBYX JIET JUILECHHUS CBOOOABI U Tpa)kJIaHCKHE Jena ¢ IeHor ucka 1o 3000 pyoOei.
KaccanmoHHO# MHCTaHIMEH IS pacCCMOTPEHHS JKajlo0 Ha MPUTOBOPHI U PEUICHUS MECT-
HBIX CYJIOB SIBISIINCH Ye3HBIE Che3/Ibl MECTHBIX CyZeil. B OompImx ropomax, riae UMenoch
HECKOJIBKO MECTHBIX CYJIOB, TaKyI0 (DYHKIHIO BBIMIOJHSI TOPOJACKOM cbe3n. Che3mbl co-
CTOSIJTM U3 BCEX MECTHBIX CyJel ye3aa WM ropojaa. PaccMoTpeHue KacCalMOHHBIX JKalno0
JIOITYCKAJIOCh B COCTaBE HE MEHEE TPEX MECTHBIX CyAeH.

Crieruain3upoBaHHbIe CyAeOHbIe OpraHbl, co3nanubie 1o Jekpery o cyme Ne 1, Obuin
npeaACTaBJICHbI PCBOJIOIMOHHBIMU TpI/I6yHaIIaMI/I. B ux IOPUCIUKIIUIO BXOOUJIO paCcCMOT-
peHHE TaKk HAa3bIBaeMbIX KOHTPPEBOIOIMOHHBIX €I, a TAKXKe JIeN 10 (pakTaM MapoIepCcTBa
Y XUIIHAYECTBA, caboTaka W MPOYMX 3JIOYIIOTPEOJICHU TOPTOBIEB, MPOMBIIUICHHUKOB,
YHHOBHHUKOB. [l0ACYyTHOCTh PEBOJIOIMOHHBIX TPUOYHaJOB ObLIa 3aKperyieHa He A0CTa-
TOYHO YETKO M JIa)Ke HEOTPEAEICHHO, YTO CIIOCOOCTBOBAIO CAMOCTOSITEILHOMY TPUHSTHIO
K PacCMOTPEHHIO BeCbMa IMUPOKUH criekTp aei. [loacyaHOCTh peBTpHOYHAIIOB ONpeens-
JIach HE 10 COCTaBy NMPECTYIUICHUS, a 10 COLMANBHOMN MPUHAAICKHOCTH JIHII, OOBHHIEMBIX
B COBEPILEHUH NIPECTYIUIEHUI IPOTUB COBETCKOM BJIACTH.

JI1st OCHOBHOM MacChI TPaXKTAaHCKUX W YTOJIOBHBIA JEI TIEPBBIN COBETCKHUI CyAcOHBII
JIEKpeT He YUpexaaj OpraHa MpaBOCYIHs, PEIIEHHE 3TOTO BOMPOCA OTKIIAABIBAIOCH 10
CIIEAYIOMNX aKTOB. YTO Takke crocoOCTBOBAIO PACHIMPEHHUIO MOJCYJHOCTH PEBOIIOLH-
OHHBIX TPUOYHAJIOB IO YTOJIIOBHBIM JIeTIaM.

BasiBime nmoa cBoit koHTpoJb HapkomaT HOCTULIMM JIeBble 3CEphbl MPEANPUHSIN T10-
MBITKY YJIYYIIUTh CUCTEMY IPOJETapCKuX cyaoB. 28 deppans 1918 roma ObuT MpHUHAT
Hexpera o cyme Ne 2, KOTOpBIi yxe MpeaycMaTpuBall CO3JaHUE B ye3/1ax M ropojax Ok-
PYXHBIX CYyZOB, KOTOpPbI€ JOJDKHBI OBUIM PacCMaTpHBAThH Jejia, MPEBHIAONINE MOICY -
HOCTb MCCTHBIX CYJOB. OKPY)KHI)IG CyZbl HAACIIAIUCH IIPaBOM pPaCCMOTPCHUA KaCCalluOH-
HBIX JKaJlo0 Ha PElIeHNs U IPUTOBOPHI MECTHBIX CY/IOB.

Takxe neBbIe 3cepbl OTCTAMBAIN HJIEI OPTaHWU3aIlMU BBICIICH CyJeOHOW WHCTAHIIUH,
KOTOpasi obecrieunBasia OBl €AMHOOOpA3Hs KACCAITMOHHOW MPAKTUKHA CHE3I0B MECTHBIX
HapOJHBIX Cylel 1 HapOAHBIX CyA0B. Tak BO3HHK BepXoBHBIN CyeOHBII KOHTPOIb, HE3a-

! Cm. mozmpobree: Bornapenko A.B. Cyne6ras cucrema PCOCP B ycnosmsix HOIla: fuc. ... KaH. OPHA.
Hayk. M., 2010. C. 4-10; YekynoB H.A. Cyzne6nas pedopma 1922 rona B Ilerporpane — Jlenunrpaze: auc. ...
kaHz. topua. Hayk. CII6., 2004. C. 4-8; ®unonosa O.U. Monepausanus cyaednoit cucremsl PCOCP B nepnox
HOIIa: quc. ... kana. ropun. Hayk. Omck, 2016. C. 3-9 u np.
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BHCHMBII OpraH, COCTOSAIINN U3 Cynel, chOpMHUPOBAHHEII ITyTeM BBEIOOPOB M3 CYACHCKOTO
coobuiectra'. [Ipeamnonaranack cleayromas CTpyKTypa HOBOTO YUPEXK/ICHUS — PE/ICTaBH-
TENM 0OJIACTHBIX HApOJHBIX CyJIOB MO M30paHUIO 3THX CYAOB Ha CPOK HE CBBIIIE | Toxa
C TIPaBOM OT3BIBA KaK CO CTOPOHBI OKPY>KHBIX CYJI0B, Tak 1 COBETOB U ITepen30paHms.

OcHoBHBIE TOJTHOMOYMSI BepxoBHOro cyne6HOro KOHTPOJIS 3aKII0YaIUCh B TOJIKOBA-
HUU 3aKOHOB Pa3IMYHBIMU KaCCAI[MIOHHBIMU MHCTAHIMSAMHU, HA OCHOBE KOTOPBIX BBHIHOCH-
JCh €UHBIE pelleHns, 00s3aTebHbIe IS IPUMEHEHHS] BCEMH HUKECTOSIINMH WHCTaH-
nusmu. Takxke BepXxoBHBIH CyneOHBIH KOHTPOJIb B ciiydae OOHApYKEHHUsS MPOTHBOPEUUS
MEXJly 3aKOHOM W HapOJHBIM IPaBOCO3HAHHWEM MOT BXOJUTH C MPEAJIOKEHUEM B 3aKOHO-
JaTeNbHbIe OPraHbl ¢ MHUIMATHBON yCTPaHEHHs TAaKOTO IpoTHBOpeurs . Pemenus Bep-
XOBHOTO CYJIeOHOTO KOHTPOJISl HOCHJIM OKOHYATEIbHBIN XapakTep, KOTOPbIE MOT OTMEHUTh
JIMIIB 3aKOHOIATENbHBII OpraH”.

Wnest neBbIX 3cepoB 0 CO3AaHWN TAHHOTO OpTraHa TaK M OCTalach WIEeH, HE TOIyYUB
peabHOTO BoTUTOmEHUI. OIHON M3 MPUYUH ATOTO CTajia MOMUTHYEcKas 0opb0a B mapTHU
0OJIBILIEBUKOB, B pe3yJbTaTe KOTOPOH riaBa Hapkomara roCTHIMH M KIIOYEBOW aBTOP
Hexpera o cyne Ne 2 W.H. ltenGepr ymen B orcraBKy 18 mapta 1918 roma B 3HaK mpo-
TecTa Ha 3aKiiodeHue bpectckoro mupa, T.e. MEHEE YeM uepe3 MeCSIl MOCIe MPUHATHUSI
nekpera. Takum oOpas3oM, mepenoBas HHHALMATHBA JIEBBIX DCEPOB HE ObLIa peann30BaHa.
CwmenuBunii M.H. lten6epra Ha nocty Hapkoma roctunuu [1.M. Ctyuka npunepxuBaics
B TOT NEPHOJ] MHOM TOUYKHU 3pEHHS Ha OPTaHM3aLMI0 BEpXOBHOro npaBocyaus. Ilo ero Mue-
HUIO, TIPaBOBAasA JKM3Hb HOBOTO COIMAJIMCTUYECKOTO OOIIECTBa JOKHA YIPOCTUTHCS U Ha-
MOOHOCTh B PAa3BETBICHHOW, HMEpPapXWUICCKH CIOKEHHOH CymeOHOW CHCTEMBI BO TJIaBe
C BBICHIMM CYJIOM OTOHJET B MPOILIOe, CyJaeOHass (GYHKIHS COMIET Ha YPOBEHh MECTHBIX
cynoB B mpezenax ryGepuun’. Ho mpu 5TOM GOJIBIIEBHKH TOHHMAIH, YTO 10 OKOHYATEITh-
HOM mobenpl conmain3Ma M CHWKEHHS POJM CyJa B HOBOM OOIIECTBE MPOWIET Bpems,
a pemaTh IpoOJIEeMbl OpraHU3aIH OTIPABIEHHS MPaBOCYIUS HEOOXOAMMO 3/1eCh U CeH-
yac. [pyroii uaeosor cyneOHOTO CTPOUTEIBbCTBA IEPBBIX IOCICPEBOIIONUOHHBIX JIET
H.B. KpbuieHko, yka3piBas, 4yTO ACLICHTPAIM30BAaHHAS CHCTEMa HAPOAHBIX CyJOB IOIaja
B TTOJIHYIO 3aBICHMOCTh OT MECTHBIX COBETOB M HE MMeJa HU HaJIA)KEHHOW CHCTEMBI PYKO-
BOJICTBA U3 LICHTPA, HH «OOBEIMHSIIONIET0 LIEHTPa PyKOBOJICTBA CyIeOHOM IIPAKTHKOI .

WHnTepecHo, 4yTO MpU TaKOM OTHOILIEHHM K ITOCTPOEHHUIO CYyAOB OOILIEH IOpUCIUKIIUU
B CHCTEME PEBOJIOIMOHHBIX TPHOYHAIOB OOJBIIEBUKU HCIIOIb30BAIH JAPYTOW PUHIIUAT HX
OpraHM3alii, OCHOBAHHBIA Ha BHICTPaMBaHMM 4YeTKOW uepapxuu. Tak, B 1918 roay mnsa
00asloBaHMs MIPUTOBOPOB PEBOJIOIMOHHBIX TPUOYHAIOB ObUTIO co3nmaHo KaccammoHHoe
ornenenne npu HKIO, xotopoe experom BIIUK u CHK ot 11 mions 1918 rona® 610
otHeceHo k BIITUK.

OCHOBHO#1 1IeNTbI0 CO3JIaHU U JESITEIFHOCTH KAacCallii B CUCTEME PEBOJFOIIMOHHBIX
TpHUOYyHAJIOB OBbLJIa HEOOXOTUMOCTHh HCIIPABICHHUS OIMHOOK MECTHBIX TPHOYHAJIOB, IIO-

! lexper BLIMK ot 07.03.1918 Ne 2 «O cyme» // CY PCOCP. 1918. Ne 26. Cr. 420.

IToppoOHee 00 opraHW3alMy BEpXOBHOTO INPABOCYIWS B IEPBHIE MOCIEPEBOIIONHOHHBIE TOIBI CM.:
Wnenna T.H. Opraauzarms BepxosHoro npasocy s B PCOCP B 1920-e roapl: HoMck oNTUMAIBHOM Mogenn //
Hcropuko-nipaBoBbie podiaemsl: Hoserit pakypce. 2017. Ne 2. C. 63-75

* T'ocynapcTBenHslit apxus Poccniickoit ®enepamun. ®. A 353. Om. 2 JI. 123.J1. 7.

4 Cm., nanpumep: Cryuka [1.M. Meicnu o Hamem mnpaBocyaun // ExxeHeleNbHUK COBETCKON OCTHIIUH.
1923. Ne 14. C. 1313.

5 Kpsurerko H. JI. Pedopma cynoycrpoiicTsa // ExxeHeienbHIK cOBETCKOi focTrimn. 1922. Ne 37-38. C. 37.

& Cm.: Jlexkper BLIIMK u CHK ot 11.06.1918 «O6 yupexnernn Kaccarmonsoro oraena mpu BLIMK
1 0 MOPSIIKE KacCalluy IPUTOBOPOB PEBOTIONMOHHBIX TpuOyHanoBy» // CY PCOCP. 1918. Ne 45. Cr. 545.

57



CKOJIBKY Ha MOMeHT 1918 roma emie He OBIJIO MPUHSATO YTOJIOBHOTO M YTOJIOBHO-IIPOIIEC-
CyaJbHOTO KOAEKCOB M TpUOYHAJBl AEWCTBOBAIM HAa OCHOBE MHCTPYKIHH, a TaKKe PyKO-
BOJICTBOBAJIMChH, KaK U3BECTHO, PEBOJIIOIIMOHHBIM MIpaBOCcO3HaHUEM. B 3Toif cutyanun kac-
carust ipu HKHO wmn ipu BIIMK moimkHa Oblia crmocoOCcTBOBATh BRIPAOOTKE SAMHON YTO-
JIOBHO-TIPABOBOW TOJMTHUKH M 00ECHEUNTh COONIOIeHHEe TPUOyHAIaMH TOJIOXKEHUH, pery-
JUPYIOMINUX UX OPTaHU3ALUIO U JESTEIbHOCTb.

Hanee 12 anpens 1919 roma yupexnancss BepXoBHBIH peBOMIOLNUOHHBIA TpHOYHAI
npu BIUK. EMy nepenaBaiuch U3bSAThIE M3 MOJICYJHOCTH MECTHBIX CYJOB BCE Jeia
0 Ham0oJee OMAaCHBIX MPECTYIMJICHHUSX, HAlPaBJIEHHBIX MPOTHB COBETCKOW BiacTtu. OOxa-
JIOBAaHMIO NPUTOBOPHI BepxoBHOro TpulyHana He noanexand. B pesynbrate, Moaens op-
raHu3alyd TPaBOCYIMs, CYILIECTBOBABIIAs B CHCTEME PEBOJIOLMOHHBIX TpPUOYHAJIOB,
CTPYKTYPHO TPEACTaBIsIa COOOH TPEX3BEHHYIO CTPYKTYpY BO TJlaBe ¢ BepXxoBHBIM peBo-
aronroHHBIM TpuOyHanoM nmpu BIUK. @yHkimu mo obecneyeHnto equHOo00pasust mpruMe-
HEHMS 3aKOHA W HAJA30p 3a TpuOyHanamu ocymecTsisil Kaccanmonnsiil Tpudynan. Takum
o0pa3oM, B CHCTEME PEBOIIONMOHHBIX TPUOYHAIOB ITOJTHOMOYHS BBICIIEH WHCTAaHINU ObI-
JIM «pa3ZieNeHbl» Mex Ty BepXoBHBIM PEBOIOIMOHHEIM TpuOyHanoM 1 KaccanuoHHbM .

Uccnenosarens B.M. CpIpbIX OTMeUaeT, YTO «HE3aMHTEPECOBAHHBIE B OXpaHE IpPaB
HAaceJIeHWs M HEYKOCHHUTEJIBHOM COOJIIOZEHUM 3aKOHOB COBETCKasl BJACTh HE IPOSIBII
JOJDKHOM HAaCTOWYHMBOCTH B CO3/IaHWHU CYAEOHBIX OPTaHOB», HO IPU 3TOM «IIPOIECC CO-
BEPILIECHCTBOBAHUS CyACOHBIX OPraHOB B IIOJIHOW MEpEe PaCcHpOCTPAHUIICS Ha PEBOIIOLMOH-
HbIE TPHOYHAIB» .

[To3ke MMEHHO MOJETh OpTaHU3aIuN CyIeOHOM CHCTEMBI, alpOONPOBAHHAS B CHUCTE-
M€ PEBOJIOLMOHHBIX TPUOYHANIOB, ObLIa WCIOJNB30BaHa MpH (OPMUPOBAHUU COBETCKOMN
CyIeOHOH CHCTEMBI, IPOCYILECTBOBABILCH ¢ HE3HAYUTEIbHBIMU U3MEHEHHUSAMH BIUIOTH 10
1991 ropna.

B 1922 roay ITonoxenue o cynoycrpoiictee PCOCP, yrepxxnennoe [locranopneHu-
em BIIUK, o3HameHoBano co3aHue HOBOM TPEX3BEHHOW CyeOHOH cucTeMbl. CTPyKTYPHO
€€ 3JIEMEHTBHI BBIMNIAEIN CIECAYIOMNM 00pa3oM: HapOJHbIM CyZ B COCTaBE IIOCTOSIHHOT'O
HapOJHOTO CYJIbM WM CYIbH M JIBYX HapOAHBIX 3acenaTelieil; ryOepHCKHil cya (Tmoxke —
00JIacTHBIE, KpaeBble CyIbl, CyJbl aBTOHOMHBIX peciiy0Onuk); BepxoBubiit Cyn PCOCP u
€ro KOJIJIETHH.

[enbto mpaBocyiusi MPOBO3MIIAIANIOCH OTPAXKJIEHHUE 3aBOCBAHUN MTPOJIETAPCKON PEBO-
JFOLMH, O0ecTieueHIe HHTEPECOB TOCYAapCTBA, IPaB TPYIAIIUXCA U UX 00BbEIUHEHUH, YTO
OTpaXkaJlo KJIacCOBBIM XapakTep Cyl0yCTPONCTBA.

BaxxHO OTMETHTB, 9TO B OTHOImEHHH cyAcOHol cructeMbl CCCP kak ciio’XHOTO ¢ TOY-
KH 3pEHHUs TOCYJapCTBEHHOT0 yCTpoiicTBa oOpa3oBanus ¢ 1923 roma cymecTBoBaia 4er-
BepTas cyaeOHas unctanuus — Bepxosusiit Cyn CCCP.

Kak BbICIIAs MHCTAaHIMSI OH aKKyMYJHMpOBal B ceOe (QYHKUUH, NPUCYILUE AAHHOMY
WHCTUTYTY: cyAeOHOro KOHTpois Hajx Bcemu cygamu PCOCP; sBisuics KaccanmnoOHHON
WHCTaHIMEH 10 OTHOUICHUIO K TYOEpPHCKUM CyZaM; HaJ30pHOW MHCTaHUIWEH 1O OTHOIIe-
HHUIO KO BCEM CyZaM PecHyOJIMKHU; a TakkKe CyJOM IMEPBOil MHCTaHLUH IO JIesiaM 0co0on
rocyJJapcTBeHHON BaxxHOCTH. 3HaunMocTh BepxoBHoro Cyna CCCP B cucreme cyneOHbIX

' ompoGHee 0 crcTeMe PeBOIONHOHHBIX TPHOYHATOB cM.: 3axapoB B.B. OpraHmzamus i IeATeTbHOCTD
kaccaronHoro TpudyHaia B PCOCP B 1919 rony // Hcropuko-npaBoBeie npobiemb: Hoblii pakypc. 2017.
Ne 4. C. 82-96; 3axapor B.B. Bepxornsiii Tpubynan BLIVK // Mctopuko-mnpaBoBbie TpoOIeMbl: HOBBIH pa-
Kype. 2018. Ne 2. C. 104-124.

2 Mcropust rocynapctsa i mpasa Poceun: yue6uuk: B 2 1. / mog obur. pex. B.M. Cripsix. M., 2014. C. 22.
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yupexaeHuil 3HaunTenbHo yewimiack nocie Toro kak [IIUK 1 CHK CCCP nocranoBie-
HueM ot 10 mrons 1934 r. pacmmpuim ero mpasa B o0acTu cynedHoro Haa3zopa. Bepxos-
Helil Cyx CCCP nosxy4us npaBo caMOCTOSITEIbHO U3MEHSITh U OTMEHSTh [TOCTaHOBJICHUS,
pelIeHus ¥ IPUTOBOPHI CYIOB COIO3HBIX PECITYOJIHK.

[lepetinem k aHanmM3y KaJpoBOTrO oOecTeUeHHs «mpoyerapckoro cynay. Ilpu dpopmu-
POBaHUM KaJPOBOTO COCTaBa HOBBIX CYJEOHBIX YUPEKICHUH OOJBIIEBUKH B3SJIH 32 OCHO-
BY JIBa BXXHEHIIMX MPHUHIIUIA, OTIUYHBIX OT CYIIECTBOBABIIMX B MPEIBIAYIIYIO ITIOXY.
DTO — BBIOOPHOCTh U CMEHSIEMOCTh cynel. B.W. JlennH He pa3 BRICKa3bIBAI MO3HUITHIO, CO-
TJIaCHO KOTOpOﬁ Ba)KHEUIITNM MIPUHIUIIOM COBETCKOI'O MPaBOCYIUuA SABIACTCA €ro HapOI-
HOCTb, T.€. Y4acTHE B €r0 OTIIPABJICHWU HIMPOKUX Macc HaceneHus. Cyz, MO0 MHEHHUIO
B.U. JleanH, ecTh opraH IOTOJIOBHOTO IPHBJICUYCHUS OCTHOTHI K TOCYIapCTBCHHOMY
YIIPABIIGHUIO, OPTaH BJIACTH IIpOJeTapHaTa M OeJHeHIIero KpecThsHCTBa'. Peanmsaius
MNPUHIUAIIOB CMCHACMOCTH U BI)I60pHOCTI/I, 110 MHCHHUIO 60.]'H)IHGBI/IKOB, JOJIZKHa 6I)IJ'Ia CIIO-
COOCTBOBAThH CO3/IaHUIO UICTHHHO HAPOJIHOTO CyJa.

Vixe B Jlexkpere o cyne Ne 1 ObUIO YCTaHOBIICHO, YTO MECTHBIE CYIbH H30UPAIOTCS Ha
OCHOBaHUH MPAMBIX JEMOKPAaTHUECKUX BBIOOPOB. [Ipy 3TOM OOJBIIEBUKH TOHUMAIN BCIO
CJIOKHOCTh TPOBEJEHHE MPOLEAYPHl AEMOKPATUYECKUX BEIOOPOB B CTPaHE CO CIIOKHOM
BHYTH- ¥ BHEIITHEITOJINTUYCCKON OOCTAaHOBKOH, a TakKe B CTpaHe, HE MMCIOIICH MPOYHOI
TpaJuIK TakuX BIOOpOB. [loaTOMY Ha mepBoe BpeMs BBIOOPHOCTH Cy/eil Oblila 3aMeHeHa
Ha Ha3HaYEHUE CO CTOPOHBI MECTHBIX COBETOB.

HUccnenosarens JI. C. CeBproKoB B CBOEH AMcCCEpTAIIMU MPEJIoiaraeT, 4To Mo aHalo-
THUHU C IOCTAaTOYHO JEMOKPATHYHON KaMIaHUEH 1O MPOBEICHUIO BHIOOPOB B YUPEIUTEIIb-
HOC CO6paHI/IC 6OJ'II:HICBI/IKI/I B IICPBBIC MCCALLI BJIACTHU BCC XC pacCMaTpuBaliv, XOTd U
B Ka4eCTBE allbTEPHATHBBI, JJIEMOKpATHUECKHE BEIOOPHI KaK Crioco0 (pOpMUpPOBaHHS BIACT-
HBIX, B TOM YHCJIE CyIeOHBIX HHCTHTYTOB .

Ho mockonbKy OTCyTCTBOBaJIa YETKO YpEryJIMpOBaHHAs Mpoleaypa BHIOOPOB, UX pe-
3yJBTaThl ObLUTH HEOJHO3HAYHBIMU. B psijie pernoHoB B Cynbu ObLTH H30paHBI Mpodeccro-
HaJIbHBIC IOPHUCTHI, OBIBIIME CYIbH IIAPCKOTO KOPOHHOTO W MHPOBOTO CyJAa, B OPYTHUX —
B pAObL Cy,}lel‘/'l mommajir MECTHBIC JXHUTCIIN, 3HAKOMBIC U ITOHATHBIC I/I36I/IpaTeH$IM, HO HE 00u1a-
JaroIue HCO6XO,[[I/IMI>IMI/I Hqu)CCCI/IOHaJ'H)HI)IMI/I Ka4yeCTBaMU IJid OTIIPABJICHUS IIPABOCYIUA.

CrtpeMsich yperyImpoBaTh 3TOT BOIPOC, JIEBBIE ACEPHI, aBTOPHI U MIPOBOAHUKH Jlekpe-
Ta 0 cyae Ne 2, ompenenuin BBIOOPHBIA MOPAIOK (POPMHUPOBAHUS CYAEMCKOTO KOpITyca,
OJTHAKO, BBIOOP JOJDKHBI OBUIM OCYIIECTBIISITH MECTHBIC COBETHI. B Iiei0M, TaHHBIA Mexa-
HU3M H30paHus CyJeil — COBETaMU Pa3IMYHBIX YPOBHEH, COXPAHUTCS Ha BCEM MPOTSDKE-
HUU COBETCKOTO Teprona u OyAeT paclpoCcTpaHEH Ha BCE BUABI HU30BHIX CYZOB, B T. 4. U
peBTpUOYHATBI.

B nmocrarouno mHTEpecHOM Tpyae «A30yka KOMMYHH3May», NMpPETHA3HAYEHHOM JIJIs
MOBBIIIEHUS MTOJUTHYECKOW TPaMOTHOCTH KOMMYHMCTOB, M3AaHHOM B 1920 roxy, maHo
MOSICHCHHE OTHOCHTEJIbHO HMHCTHUTYTa BBIOOPOB CYJCH HApOJOM: «CYAbH BBIOMPAIOTCS
TOJIBKO TPYISAIIUMUCS U TOJBKO M3 YHCIIa prz[;[mnxc;[»3. BBenenue BceoOmiero n3dupa-
TEJNBHOTO TpaBa /Uil BEIOOpA CyJeil Ha dTare MUKTATyphl MpoJieTapuaTa pacCMaTpUBaIOCh
KaK HCBLINIOJITHUMaAs U PCaKIIMOHHAasA MEpa.

' Cm.: Mamyt JI., Yrpiomos A. Kapn Mapkce o cyzae u mpasocymun // CoBerckas roctuims. 1958, Ne 5.
C.6-11.

2 Cm. moapoGHee: Cepprokos J1.C. OpraHH3aIMOHHO-TIPABOBOH MEXaHM3M (OPMHPOBAHKS CYIEHCKOTO
kxopmyca B PCOCP: nmuc. ... kanz. 1op. Hayk. Kypck, 2015. C. 20-22.

3 Byxapun H., [peoGpaxenckuii E. A3Gyka kommynmsma. IIr., 1920. C. 173.
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HHTepecHBIM NIpeacTaBiasieTcs BONPOC KBAIM(GHUKAIMOHHBIX TPeOOBAHUSX, MPENbsB-
JIIEMBIX K CYIBSIM MPOJIETAPCKUX Cya0B. [lepBrie cy1eOHbIe TEKPEThl COBETCKOM BIACTH HE
yCTaHAaBIMBAIN HUKAKUX YCJIOBUI, KOTOPHIM JOJDKCH OB COOTBETCTBOBATH KaHIUAAT Ha
JIOJDKHOCTh CyIbH. 3aKOHOAATENh Ma)ke OOOINeNl HAIWYHE CIICIHATBLHOTO (MM BOOOIIE
mo00ro) oopazoBanus. C 0JHON CTOPOHBI 3TO OOBSICHIIOCH TEM, YTO BBEJCHUE 00pa3oBa-
TEJNBHOTO IIEH3a MOIJIO CO3/aTh MPEMATCTBUE K JOCTYIY K OTHPABICHUIO IPAaBOCY IS IIH-
POKHMX Macc HaceJIeHHsl, KaK MPe3IOMUPOBAIOCH paHee, a C IAPYroil — Jinia, NOJy4YHBLINE
IOpUINYECcKoe 00pa3oBaHKUE B LJAPCKYIO 3II0XY, BCE PABHO HE PacCMaTpPHUBAIMCH OOJbIIE-
BHKaMH KaK KOCTSK CyIEHCKOT0 KOpIyca HOBBIX CY/IOB.

B 1918-1919 rony cyasl Ha npodeccrOHaIbHOM OCHOBE ObUIM OPraHU30BaHBI B Ty-
OcpHusx: VMBaHoBo-Bo3HECEHCKOW, e CyapH OBLIM «HM3 IOPHUCTOB, 33 MCKIIOUCHHEM He-
CKOJIBKUX», BIaguMUpCcKoM, rie CyJIeHCKHM KOPILyC COCTOSII «IIOYTH LEJIMKOM U3 IOpHU-
CTOB, a B HEKOTOPBIX y€3/1aX — U3 NMPEKHUX MUPOBBIX Cyaei», a Taxke B Opiosckoii, To-
Gonbckoii, CapatoBckoit, Y pumckoit, Openbyprekoit u page apyrux'. B BureGckom ok-
PY’KHOM HApOJHOM CyJ€ M3 CEMH YeJIOBEK KOJUIETHH IIECTh JHI ObUTH C BBICIIUM IOPHIN-
4ecKMM 0Opa3OBAaHMEM M3 OBIBIIEH MATMCTPATYphl M aJBOKATyphl’. MUHMMAIBHBIM, HO
B LIEJIOM 3HAYUTEIBHBIM, OBUIO YHCIIO JOPEBOJIOIMOHHBIX cyaei B TaMOOBCKoii (B aBrycre
1918 roga — 31 u3 118, wnm kaxxaprit vetBepThIil), Camapckoii (B mapte 1919 rona — 40%)
u TBepckoii ryGepuusx, B [lerporpane’.

Onnaxo, B mocneayoomeM (GopMUpOBaHHE MECTHOTO CyJla U3 IOPHCTOB LAPCKOM AIIOXU
CTaJI0 CKOpEE UCKIIIOYEHUEM, YEM IIPABHUIIOM.

[Ipeobnaganne KIaccoBOro Mojaxojia B mporecce GOpMUPOBaHUS KaJpOB Cy/a 3aMeT-
Hee BCEro MpOsSBUIIACH NIPH OPTaHU3aINN PEBOJIIOIMOHHBIX TprOyHanoB. Tak, eciu Jekper
o cyne Ne | u pefocTaBiIsl MPaBo MPEXKHUM MHPOBBIM CYIIbSIM «IPH U3bABICHUH UMU Ha
TO corJacHsi, ObITh U30PaHHBIMHU B MECTHBIE CyIIbI», TO H30paHUE B PEBOJIOLMOHHbIEC TPHU-
OyHanbl UM OBUTO HEJOCTYIHO. boJbieBrcTCKas eyaTh NpsIMO yKa3biBania, 4To TpHOyHa-
JIBI SIBIISIIOTCSI HE TMPOCTO CYAAaMH, a OPYAMAMHU KJIAacCOBOW OOpbOBI mpojerapuata. Ocodo
4eTKO c(hopMyIMpoBal posib TpUOYHAIOB XypHan «lIposierapckas peBOIOLMS U [IPABOY,
B KOTOPOM OBIJIO TIOJYEPKHYTO, YTO «PEBOIOIIMOHHBIC TPHOYHAIBI CO3/[aBaINCh Kak Opra-
HbI HE Cy/Ia B TIOJUIMHHOM CMbICIIE CJIOBA, a MOTUTHIECKOI GOPHOBD) .

CreacTBHUEM TaKOW KaapoBOH IMOJMTHKH 3aKOHOMEPHO CTa OOJBIION MPOIICHT OTME-
HBI PEIIEHUH B KaCCAI[IOHHOM IOPSAIKE, YTO CBHJIETEIIHCTBOBAJIIO O HU3KOM YPOBHE IIPO-
(deccroHanu3Ma CyJei, uX HECIIOCOOHOCTH MOHSTH CyTh HOPMAaTHUBHBIX aKTOB, MOJJIEXKa-
IMX npuMeHeHnto. OTMeYaInCh CiIy4au NPHUBJICUYEHHs K YTOJOBHOW OTBETCTBEHHOCTH 32
JesTHUS, KOTOpbIe HE 3aK/II0Yaid B ce0e IPHU3HAKOB YIOJIOBHO HAKa3yeMOI'O MPOCTYIKa
(mampumep, HapyIIeHHE YCIOBHI JAOTOBOpa HaiiMa), a TakXKe PacCMOTPEHHE Jell, HeTOJ-
CYIHBIX HAPOAHOMY CyAY U T.H.

Kpome Toro Beigenum ere HECKOJIBKO IpoOseM, CBSI3aHHBIX ¢ ()OPMHUPOBAHHEM CY-
Jefickoro Kopiryca. Tak, He ObUT 3aKOHOAATEIFHO YCTAHOBIICH CPOK CYIEHCKHUX MOTHOMO-
yuii. Cpoku NpeObIBaHUsl B JOJDKHOCTH YCTaHABIMBAJIHMCh TOJIBKO Uil PEBOJIOIIMOHHBIX
TpuOyHanos. [Ipu 3ToM Takue cpoku ObUM He 3HaYuTeNbHBIMU. B 1919 romy Obuto ycra-

! Bykos B.A. OT poccHifckoro cyza MpUCSKHBIX K MPONETAPCKOMY MPABOCYIMIO: y HCTOKOB TOTAJIUTA-
pusma. M., 1997. C. 225.

2 TocymapcTBeHHbIH apxuB Poccniickoit ®enepariin (maxee — A P®). @. 353. Om. 9. 1. 51. JI. 1.

? BykoB B.A. Vkas. cou. C. 225.

* IMur. mo: Amakmapos K.A. CTaHOBIEHHE OTEUECTBEHHOrO Cy/a i (POPMUPOBAHHE TIPHHITHIIOB CYAOMPO-
n3BozcTBa B 1917-1936 1T.: amc. ... KaHA. ropua. Hayk. M., 2005. C. 46.

*TAP®. ®. A-353.0m. 5. J1. 17. JL. 17.
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HOBJIIEHO, YTO IIpeJCeaaTel b U Ba YWICHA PEBTPUOYHAIOB H30MPAIOTCS Ha OJWH MECHII, AeK-
PETOM O PEBOTIOIIMOHHBIX TpHOYHaIaX 1920 r. 3TOT CPOK ObLI YBEIUYEH JI0 TPEX MECSILIEB.

Takxe ycraHOBJIEHHasI MpoOIEeTypa HAACICHUs CYJEHCKUMM TMOJTHOMOYHUSAMH CTaBHJIA
CyIIbl B TOJHYIO KaJPOBYIO 3aBHCHMOCTb OT COBETOB. Takke Ha COBETHI M HCIIOJKOMBI
pacmpoCTpaHsAIOCh NPABO MPEKPAILECHUS IOTHOMOYMM cyJied. BhIBIINK TPUCAKHBIN MOBE-
penHbIi, Brocienctsun HapkoM toctuiiun PCOCP M.IO. Koznosekuit mucan: «Cyasl He
0oJiee 1 HE MEHee, KaK OpPTraHbl BIIACTH, KaK OpraHbl JUKTATypbl. 3a0yIbTe WILTIO3UU O He-
3aBHCHMOCTH cyZoB. Hano pa3 HaBcerga cka3aTh, 4TO 3TO TaKHe K€ OpraHbl Hallei pado-
ThI, Kak opransl BCHX. 910 ucnomHUTENbHBIE OPTaHbl BIACTH HpOHeTapHaTa»l.

B nocnenyromem, Haunnas ¢ Koncrutynuu CCCP 1936 ropa, 3akoHoAaTeNlb MO3U-
[MOHUPOBAJ TTOCTENEHHOe 00ecrieueHne He3aBUCUMOCTH CyJIel OT OpraHOB MCIIOHUTEIb-
HOH BracTH. B wacTHOCTH, OBITH yCTAaHOBJICHBI OCHOBAHUS JJISl OT3BIBA CYJIbH, YBEIHUEH
CPOK UX TIOJIHOMOYMH, popaboTaHa NpoLeaypa HaAeICHUS CyICHCKUMHU MTOJTHOMOYHSMHU.
Tax, Konctutynust 1936 roma 3akpennia HE3aBUCHUMOCThH CyJIEH, a BBIOOpHI cyneil ObuUIH
nepeaHbl caMUM H30UpaTEIsiM.

B nanpHeiimem, B mocineBO€HHOE BpeMs TEHACHIIMS Ha YCUJIEHHE HE3aBUCHUMOCTH CY-
NeOHOM BIACTH MPOSBISIIACH B 3aKOHOJATEIbHBIX aKTaX, PETIAMEHTUPYIONINX CYA0YyCT-
poiicTBo, Oonee 3aMeTHO. Ha TIpOTSsKEHHH BCETO COBETCKOTO MEpHo/Ia He Pa3 O JHIMAIICS
BONPOC 00 yBEIMUCHUU YUCIIAa TPEOOBAHUH K CYJbSIM, B YACTHOCTH MPEAIOJIAraioch BBe-
CTH 063aTENbHOCTD BBICIIET0 IOPHINYECKOr0 00pa3oBaHMs, CTaXa PaboThI U ap.”

OpHako BaXXHO OTMETUTH, YTO (POpMHpOBaHWE CYAEHWCKOTO KOpPIIyca ITOAYHHSIIOCH
HOMEHKJIATYpPHOMY MIPHHIIMITY 3aHATHUS TOJDKHOCTEH B OpraHaxX TOCyJapCTBEHHOW BIIACTH.
CkaxeM, Cylibsi MOT OBITH (a B CiTydae 3aHSITHH PYKOBOJISIICH JODKHOCTH — 00s3aH) map-
TUHHBIM. BeecTBre 4ero Ha HEro pacipoCTPaHsUIOCh ICWCTBUE yCTaBa MapThH, €€ HHCT-
PYKIHMIA ¥ TUPEKTHB, OH MOT OBITH MIPHUBIIEYCH K OTBETCTBEHHOCTH CO CTOPOHBI COOTBETCT-
BYIOUIMX NapTUHHBIX opraHoB. Ilo3ToMy HE3aBHCHMMOCTH CyAbH, 3aKperuieHHyro B Kol-
CTUTYIIUSX COBETCKOM ATOXH, HEIlb3sl PACCMATPUBATh C TO3HUIIMKA COBPEMEHHOTO WHCTHTY-
Ta HE3aBHCHUMOCTHU cyzei. Ee MOXKHO paccMaTpuBaTh JIUIIh KaK HEBMEMIATEIHCTBO B KOM-
METeHINIO CyZeOHOM BiIacTH. B 11enom, B TOTaIUTapHOM rOCyIapCcTBE, B KOTOPOM HE IpH-
3HABAJIOCh pa3/iejieHUue BIIACTEH HeNb3s TOBOPUTH O HE3aBUCHUMOH CyAeOHOH BIacTu: W
IporieIypa BEIOOPOB CyIeH, ¥ oA00p KaHANAATOB, U CyAcHCKas paboTa KOHKPETHOTO CY-
IbM — BCE OBLIO JOCTATOYHO YTPABIIEMO.
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HNPUHIUAII I''TACHOCTHU B KOHCTUTYHUOHHOM 3AKOHOIATEJIBCTBE
«IIEPECTPOEYHOI'O» INIEPUOJA

MU, [anvuiun

3aMeCTUTENb JUPEKTopa JermapTaMeHTa OpraHu3allii U KOHTPOJIS
MunucrepctBa octuiu Poccuiickoit @eneparyu (Mocksa, Poccuiickas denepanus)

B cmamve ananuzupyromes pazeumue u 3aKkpenienue nPUHYUna 2NACHOCMU 8 COBEMCKOM KOH-
CMUMYYUOHHOM 3AKOHOOamenbcmee 6 nepuod «nepecmpoiikuy. Iloouepkueaemces, umo npuHyuna
2NACHOCMU HONYYUL C80€ HENOCPEOCHEEHHOE KOHCHMUMYYUOHHOe OOopMAeHUe eMecme ¢ NPUHYU-
nom anemepramugrnocmu. Ommeuaemcst NOJIONCEHUEe CPeOCms MACCO80U UHGOPMAYUL, UHCHIUNTY-
ma HaboO0e s Noo GIUAHUEM BHEUHUX aKmMopos, a makdice YCMaHOBIeHUe eapanHmuil C860000HO-
20 U 8CeCOpoOHHe20 00CYHCOeHUsI KAHOUOAmMOos, NPAso AsUumayuy 3a Uiy npomus KaHouoama Ha
CcOOpaHusx, 8 neyamu, no menesudeHuio, paouo.

Knrwouesvie cnosa: npunyunsvt uz6upameibHo20 npasa, NPUHYUN 2IACHOCIU, «NEPEeCmpOtKay,
azumayus, Habaooamenu.

Ocuogubie 3akoHbI CCCP u cnemoaBmme 3a HuMH Konctutymum PCDOCP Bcerma
yACNSUIA BHHUMaHUE W30MPATEIILHOMY IpaBy, B TOM YHUCIIe €ro mnpuHimmnam. [Ipu 3tom
MIPUHIIUIT TJIACHOCTH JIOJTOE BpeMs 3aKOHOZATe]eM MpsMO He 0003Hayaycs, HO BHITEKAI
13 nonoxeranii OCHOBHOTO 3aKOHA M AETATH3UPOBAIICS B MHBIX HOPMATHBHEIX aKkTax. Tak,
Koncturymuss CCCP B c1. 95 ycranaBnuBana Takue MPUHITUIB W30MPaTEBEHOTO IpaBa
KaK «BCEOOIIHOCTD, PABEHCTBO, MPAMOE H30MPATENbHOE MPABO, TAHHA FONIOCOBAHMS» .

! Koncruryums (OcroBHo# 3akon) Corosa Cosercknx Commanuerndeckux PecryGmuk (mpuasta BC
CCCP 07.10.1977) (pen. ot 14.03.1990) (yrpatuna cury) // Ceox 3akonoB CCCP. 1990. T. 3. C. 14.
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BaxHEeHITMM HOPMATHBHO-IIPABOBBIM aKTOM, periaMeHTHpyommM Beioopsl B CCCP
koHna 70-x — nHawama 80-x sBmsuica 3akoH CCCP «O Beibopax B BepxoBueiii CoBer
CCCP»'. B HauanbHBIX MOJOKEHHAX 3aKOHA COMAEPIKUTCSA MPAMOE PA3bACHEHHE YKa3aH-
HBIX B KoHCcTHTYIIMH 1977 TOMA IPUHIAIIOB N30HPaTEIHHOTO TTpaBa.

Bormpoc riracHOCTH B M30HUpaTEIbHOM TPOIECCE PACCMOTPEH B CT. 76 yKazaHHOTO 3a-
KoHa «[macHOCTh B paboTe M30MpaTeNbHBIX KOMHCCHIT». Tak, n30upaTenbHble KOMUCCUU
JOJDKHBI ObUTH «MH(OPMHUPOBATH HACEIEHUE O CBOMX 3aCEaHMAX M NPUHATHIX PELICHUSIX,
O MPOBOJUMBIX UMH MEPOIPUATHSX, a HA 3aCENaHUSIX KOMHUCCHH MOTYT IIPUCYTCTBOBATh
MIPEJICTABUTENN OT OOIIECTBEHHBIX OpPTaHM3alMi M TPYAOBBIX KOJUIEKTUBOB, a TaKKe
IIPeICTABUTEIH [IeUaTH, TeICBUICHHS, PAIHO» .

OcBelieHne pe3ysbTaToB BBIOOPOB BO3iarajoch Ha lleHTpanbHyr0 H30MpaTesbHYIO
KOMHCCHIO TT0 BeIOOopaMm B Bepxosuslii coBer CCCP, o6pa3oBanne KOTOPOWA, a TaKKe MOJI-
HOMOYMSI W TOPSIOK paboOTBl PeryiupyroTcs crneuuansHbiMu HopMamu 3akoHa CCCP
«O BrIGOpax B Bepxosnpii Coser CCCP»’. B COOTBETCTBUHU CO CT. 58 YKa3aHHOIO 3aKO-
HOAaTenbHOTO akTa lleHTpanbHas n3dupaTebHas KOMUCCHS TOJDKHA ObUTa OIMyOJIMKOBATh
UX B IIeYaTU «HE MMO3/IHEE YeM Ha CEeAbMOM JCHB IOCIIE BEIOOPOBY.

OnHako uzaest IacCHOCTH M30MPaTeNIbHOTO Ipoliecca OepeT CBoe pa3BUTHE ¢ (POPMHUPOBA-
HHEM HOBOH MIEOJOTMYECKOM OCHOBBI I'OCYJApCTBEHHOTO YIPABJIECHHS, YTO HMPOU3OLILIO
B xoje «mepectpoiiku». Ha XIX Bcecoroznoit kondepeniuu KIICC Bonpock! I1acHOCTH CTa-
71 OIHUMH M3 LEHTpaIbHBIX: «KoH(pepeHIus cuuTaeT, YTo IIAaCHOCTh MOJHOCTBIO ONpaBaa-
n1a ce0s1, ee Hy>KHO BCEMEPHO pa3BHUBaTh U Aaiblue... Co3qaTh CUCTEMY IOCTOSHHOTO ITOJIHOTO
MHGOPMHUPOBAHUS TPYIAIMINXCSA O TOJOKEHUN JIeTl Ha TPENNPUSTHH, B CEJie WM TOpoJie, 00-
JacTH, peciyOnuKe, cTpaHe, IOpUANYECKU 3aKpeB MPaBo TpakaaH, CPEICTB MACCOBOW HMH-
(hopmManuy, TPyAOBBIX KOJUIEKTHBOB, OOIIECTBEHHBIX OPraHU3aLUH I0y4aTh HHTEPECYIOLINE
nX cBefieHHs. YEeTKO onpeesuThb Npeaeibl HeOOX0JUMOH CeKPETHOCTH. ..» .

Koncrurynuonnas pedpopma konua 80-x mpuBesa K MOSBICHUIO U 3aKPEIUICHUIO HO-
BBIX MIPUHIIMIIOB, NMPSIMO yCTaHOBIEHHBIX B OcHOBHOM 3akoHe. B ct. 100 Ob11 ycTaHoBiIeH
MIPUHITUT aJTETEPHATHBHOCTH BHIOOPOB, a B ¢T. 101 — mpuHIMT racHOCTH. B maHHO# cTa-
ThE 3aKPEeIJICHO MPAaBMIIO 00 OTKPHITON M TIIACHOM MOATOTOBKE K BHIOOpaM HApOJHBIX Jie-
nytaTtoB. [IpoBenenne BEIOOPOB oOecneunBanoch H30MpaTeTbHBIMI KOMUCCHAMH, (POPMH-
PYEMBIMH W3 NPEICTaBUTENICH PAa3IUYHBIX KOJUIEKTUBOB, OPraHM3aLUi U yYpEKACHHH.
Kaxnomy rpaxmanuny CCCP u cyObekTaMm, y4acTBYIOIIMM B (POPMUpPOBaHWU H30Mpa-
TENBHBIX KOMUCCHH, OCHOBHO 3aKOH rapaHTupyeT cBOOOTHOE U BCECTOPOHHEE 00CyKae-
HUE KaHIAMJATOB, a TAKXKE «IIPaBO aruTallyH 3a WIM NPOTUB KaHAUIATa Ha COOpaHUsIX,
B [IEYATH, 10 TEJICBUICHHIO, PAJIHO» .

[Topsinoxk MOATOTOBKH K BBHIOOpAM HAPOIHBIX ACMYTATOB IMPEIIONarajoch AeTalTu3u-
poBath B 3akoHax Coroza CCP, coo3HBIX 1 aBTOHOMHBIX pecry0iuk. Tak, coryiacHo cT. 7
3akona CCCP «O BpIOOpax HapOIHBIX ACIYTATOBY» HW30HMpaTEIbHBIC KOMHUCCHU OOS3aHBI
MH(OPMHUPOBATH IPAXIAH O CBOEH paboTe M Xoje M30MpaTelbHEIX Kammauuii’. B Tom

! 3axon CCCP «O BriGopax B Bepxosaerii Coser CCCP» ot 6 mrons 1978 (yrpaTun cuiy) [21eKTpoHHbIi
pecype] // http://www.libussr.ru/doc_ussr/usr_9701.htm (mgara o6pamenus: 20.03.2018)
Tam xe.
? Tam sxe.
* Cropounue Matepuansr: «[lomuTHKA TIaCHOCTH B 80-€ TOMBI: TOCTHIKCHHAS M H3IEPKKID [3IEKTPOHHBI
pecypce] // https://www.ru-history.com/index.php?articles_id=60&view=articles (nata obparenus: 20.09.2018)
Tam xe.
8 Cm. mompo6Hee: 3akon CCCP ot 01.12.1988 «O Beibopax HapomHsix aemytatoB CCCPy» (yrpaTui cu-
ny) // Cox 3akonoB CCCP. 1990. T. 1. C. 57.
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3aKOHOJIATEIIFHOM aKTE YCTAaHOBJICHO IOJI0OKEHHE 00 00IMEeCTBEHHOM KOHTPOJIe Kak (popme
HabOmroneHus. OJJHAKO TEPMHUH «HAONIOJATEIb» HE COAEPIKAICS B KOHCTHTYIIMOHHOM 3a-
KOHOAATENILCTBE TOTO mepuoja. [IpeacraButenyt 0OMIECTBEHHBIX OPraHU3alUi, TPYIOBBIX
KOJIJIGKTHBOB, COOpaHMH u30uparesiedl, JOBEPEHHbIC JIMIA, a TaKKe IPeICTaBUTEIN
CPEICTB MaccoBOi mH(pOpManuu (TiedaT, TEIEBUACHUS, PAIU0) MOIYYMIN IIPABO MPHUCYT-
CTBOBaTh Ha 3acelaHUsIX M30MpaATEIbHBIX KOMHCCHH, a TakKe MPUCYTCTBOBATH MPHU OCY-
LIECTBICHUH PETHCTPALlM KaHAWIATOB B HAPOJHBIC NEIyTAaThl, MIOACYETE FOJIOCOB B y4a-
CTKOBBIX M30MpAaTEeIbHBIX KOMUCCHAX, OIPEAEICHUH Pe3yJIbTaTOB TOJIOCOBAHUS IO OKPYTY
Y YCTaHOBJICHUU OOIINX MTOTOB BEIOOPOB. OMHOBPEMEHHO C 3THM, Ha CPEICTBA MACCOBOM
nHGOPMAaLMK BO3JIArajoch OCBELICHHE X0J1a IMOATOTOBKH U MPOBEACHUS BHIOOPOB HApO.I-
HBIX gemytatoB CCCP, 4TO TOTOTHUTEIIBHO 00ECTICUNBAIIOCH ITPABOM OSCIPEIISITCTBEHHO-
IO JIOCTYIA HA BCE COOPAHMUS ¥ 3aCEaHNs, CBA3AHHbBIC C BEIOOpAMH .

CBoe pa3BuTHE MOJy4YHJa U NMPEeIBHIOOPHAs aruTalus, OMOCPEAOBAHO COJICHCTBYIO-
mas “HGOpMaMOHHOMY OOecTedeHuIo n3bupareabHoro npouecca. CornacHo cT. 47 yka-
3aHHOTO 3aKOHA TPY/JOBBIM KOJUIEKTHBAM, M30HUpATEIsIM 10 MECTY JKUTENIbCTBA B OOIIECT-
BEHHBIM OPraHU3alHsIM, BRIIBUHYBIINM KaHIUAATOB B JCMyTaThl, IPEIOCTABIISUIOCH IPABO
OecnpensITCTBEHHOM arnTalyy 3a CBOMX KaHJUIaTOB.

B ycnoBusx W3MeHEHMH KOHCTUTYLMOHHOTO CTpPOsi, IEPECMOTPa OCHOB I'OCYyIapCT-
BEHHOCTH MPOHMCXOHUT MPU3HAHUE MOJUTHYECKOTO ILTFOPAIN3Ma Ha HOPMaTHBHOM YPOBHE.
[Ipusnaercs, 4To rocyaapcTBeHHast TpaHChOpMaIUsl OJDKHA MPOUCXOIUTH B PaMKax 00-
LIENIPU3HAHHBIX CTAHAAPTOB AEMOKpAaTHH. BiusiHue 3THX 00CTOATENBCTB B COBOKYIIHOCTU
C TIOBBILIICHUEM OOIIECTBEHHOTO BHUMAaHHS BOKPYT 3JIEKTOPAIBHBIX MPOIECCOB TPeOOBAIH
ux Oonpliero nHpopMauuoHHOTO obecrneyeHusi. OOBEKTHBHO BO3POC «CIPOC Ha TJiac-
HOCTB», BKJIIOYAs €€ HOPMAaTHBHO-IIPaBOBOE 0OECIIeYeHHUE.

HemanoBaXHBIM 0OCTOSITEIECTBOM TOTO IIEPHOAA OKa3aJOCh BIMSHUE BHEIIHUX (ak-
TOPOB, B TOM YHUCJIE B CTPEMIICHHMH K MHUPOBBIM CTaHAApTaM JAEMOKpaTHU. B 3TOM KOHTEK-
cre H.A. Tapaban ormeuaer cieayiomee: «Ha npeodpazoBanre NpUHLIUIIOB U30HUpATEIIb-
Horo npaBa B COBETCKOM COI03€ CYIIECTBEHHOE BIMSHHUE OKa3aJld BHEUIHEIIOJUTUYECKUE
(akTopel. B uncne TakoBBIX (PaKTOPOB, C OJHOW CTOPOHBI CTOUT paccMaTpUBaTh MOIUGU-
KallUIoO U COBEPIICHCTBOBAaHHE MEXIyHAPOAHBIX CTAaHIAPTOB AEMOKPATHYECKUX BHIOOPOB.
C npyro#t cTopoHsbl, ¢ noganucanueMm B 1975 roay 3aximrountenbHoro akta CoBemanus 1o
0e30macHOCTH U COTpyAHMYeCTBY B EBpomne (T.H. «XeIbCHHCKUX COTJIANICHUI) HAMETH-
Jock Oonee mupokoe BosieueHne Coroza CCP B MexayHapogHOE COTPYIHUYECTBO, UTO
TpeOOBAJIO OT COBETCKOTO PYKOBOJCTBA HMILIEMEHTALMH B HAMOHAJIBHYIO IPaBOBYIO
cucTeMy OOLIECTIPU3HAHHBIX MUPOBBIX CTAHIAAPTOB JE€MOKpaTHUECKUX npouenyp. Hemamnoe
BIIUSHHUE Ha AEMOKPATHU3AIHIO AJIEKTOPATBHOTO 3aKkoHoaaTenbeTBa B 1988-1990 rr. oxaza-
1o commxenne Coroza CCP ¢ Coserom EBponbl u monmtuyeckuM pykoBoactsom CIIIA.
Hawnboiee BaxXHYIO POJIh B Pa3BUTUH H30MpaTeIpHOro MpaBa chirpan Jlokyment Komenra-
renckoro Copemanns CECE ot 29 mions 1990 roza»’, moa4epKHyBIINIi 3HAYMMOCTb Me-
XKIIyHapOJAHOTO U MHOCTPAHHOTO HAOJIOJCHUS Ha HALIMOHANBHBIX BEIOOpax.

' Cm. mozpo6uee: 3axon CCCP ot 01.12.1988 «O Bribopax HapomHsix aemytatoB CCCPy» (yTpaTui cu-
ny) // Cox 3akonoB CCCP. 1990. T. 1. C. 57.

? TapaGan H.A. PasBHTHe MPHHIMIIOB COBETCKOTO M30MPATENHHOTO MPaBa B yCIOBHIX TpaHC(OPMAIHK
KOHCTHUTYLIMOHHOTO CTpOsi B mepecTpoeunblit nepuos (1985-1991 rr.) // Iuccepranusi Ha COUCKaHHE YUICHO
CTENeHH KaHAuaaTa opuandeckux Hayk. CnenuansHocTh: 12.00.01 Teopus u uctopus mpaBa u rocynapcTBa;
HCTOpUs y4eHHi o mpaBe U rocynapctse;12.00.02 KoHcTHTynnOHHOE MpaBO; KOHCTHTYLMOHHBIN CyIeOHBII
TPOLIECC; MyHHULMIIANbHOE IpaBo. PocToB-Ha-/{oHy, PocTOBCKUIT rocyapCTBEHHbBIN yHUBEPCUTET IMyTeH co-
obmenus, 2017. C. 17.
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CBoe HOpPMAaTHUBHOE pas3BUTHE CTaHAApT 00 ydyacTHH HaOmromarened moaydwi B Ilo-
craroBiennu Ilpesnnnyma BepxoBaoro Cosera PCOCP ot 20 mas 1991 roga, cormacHo
koTopomy oT umenu Ilpesnaumyma BepxoBaoro Cosera PCOCP mpaBa u craryc opumm-
ANTBHBIX HaOJIOMaTee MpeaoCTaBIsIINCh HapoaHueiM nemyTataMm PCOCP, ¢yHKImoHamb-
HOE IMpeIHa3HaYeHNEe KOTOPBIX 3aKIII0YaioCh B OKa3aHUM OPTaHMU3AIMOHHON M METOIue-
CKOii TIOMOIIIM KOMUCCHSIM TI0 IIPOBeIeHNMIO BEIGopoB Ipesnaenta PCOCP',

Bwmecre ¢ aTuM, HaOmoIeHHE OBLTO PU3BaHO 00eCTIeYnTh 0OBEKTUBHOCTh KOHKYPEH-
LMY TTOMTUTHYECKUX CHJI, 9TO, B CBOIO OYEPE/Ib, CTAJIO CIIEJCTBUEM Pa3BUTHSI albTEPHATHB-
HOCTHY BBIOOPOB H YTBEPKACHUEM ITOJIUTHIECKOTO TUTIOpATA3Ma.

[punsarue Koncrurynuu Poccuiickoit @eneparnuu 12 nekadps 1993 roma o6o3naumio
HEOOXOAMMOCTh ITOJTHOTO M3MEHEHHUS HOPMAaTHBHO-TIPABOBO 0a3bl M30MPATEIHLHOTO IIPO-
necca. [IpuHImmel u30MpaTebHOTO TpaBa, cHOPMUPOBAHHBIE B COBETCKHI IEpHO, HE
MOTJIH B TIOJHON Mepe YAOBJIETBOPSTH AEMOKPAaTHYECKUM TEHAECHLUAM HOBOM rocynapct-
BEHHOCTH.

Takum 00pazoM, MPUHIUT TITACHOCTH MOJTYYNII CBO€ HOPMAaTUBHOE 3aKPEIUICHHE Ha
ypoBHe OCHOBHOTO 3aKOHA BMECTE C IPUHIUIIOM ATbTEPHATUBHOCTH BEIOOPOB B Pe3yJib-
TaTe KOHCTUTYIHOHHOW pedopmbl kKoHIa 80-x. B mepuonm «mnepecTpoku» HHCTUTYT
[JIACHOCTH M30MpaTeNbHOTO MpOIlecca PacKphIBAJCSH Yepe3 YCTaHOBJIEHHE TpeOOBaHUI
K OTKPBITOH U TJACHOM MOATOTOBKE BHIOOPOB HAPOJHBIX JIEMYTATOB, MPOBEJACHUE KOTO-
pBIX obecneunBaeTCs HM30HMpATENbHBIMA KOMHUCCHSMHU Pa3WYHBIX ypoBHeW. [lommmo
3TOT0, 3aKOH YCTaHOBWJI TaAPAHTHUU CBOOOTHOTO W BCECTOPOHHETO OOCYKISHUS KaHIHIa-
TOB, MPABO arUTAaIlMH 3a WM NMPOTHB KaHAWJATa Ha COOpaHUIX, B MIeYaTH, 110 TeJeBH/Ie-
HUIO, paauo.
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PCOCP» (yrpatmnmo cumiry) [9meKkTpoHHBIH pecypc] //  http://www.alppp.ru/law/konstitucionnyj-stroj/
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obpamienus: 30.09.2018).

65



YK 340

BJIMAHUE CYBBEKTUBHbBIX ®AKTOPOB HA PASPABOTKY U IIPUHATHE
KOHCTUTYLUU P® B OTPA’XKEHUU AEATEJBHOCTHU IOPUCTOB
HAJ INPOEKTAMUM KOHCTUTYIIUH 1993 TOJA

M.B. Ilonoguuesa
JIOLEHT Kadephl TOCyIapCTBEHHBIX U I'PAXKIAHCKO-TIPABOBBIX JUCIUIIIHH
opuandeckoro axymnprera TamOoBCcKoro punnana
Poccuiickoro HOBOro yHUBEpCUTETA, KaH[. UCT. HAYK
(TamboB, Poccwuiickas Denepartst)

K Koncmumyyuu 1993 2o0a Poccus wina me npocmuvim nymem, a uepes CLONCHble Noaumuye-
CKUe, IKOHOMUYeCKUue npomugopeyus, Koimuzuu. Poccuiickuil nonumuyeckuti npoyecc Obll 3a6UcU-
MbIM O YCHPEMACHUL ONPedeeHHbIX UHOUBUOYY MO8, KIAHO8, 2PYNNOGbIX uhmepecos. Ananusupys
npoyecc gvipabomiu npoexma Koncmumyyuu ModicHo yeudems, KaK USMEHAL0CL COOepIcane npo-
exma Koncmumyyuu noo enusuuem psoa cyOvbeKmusHuIX (aKmopos, CEA3aHHbIX KAK ¢ Npoooi-
ACAIOWUMCSL ROTUTNULECKUM KOHGIUKIMOM MENCOY 8eMEAMU GIACMU, MAK U C UOCOIOSUYECKUMU U
NPOPECCUOHANLHBIMU YOEHCOCHUSMU TUY, DOPMYTUPYIOUSUX KOHCTIUMYYUOHHBLE HOPMbL, 8 YACMHO-
cmu 10pUCmos, Y4acmeosasuux kax 6 Koncmumyyuonnas komuccusi, mak u 6 Koncmumyyuonnom
cosewanuu.

Knrwouesvie cnosa: Koncmumyyus, npoekmol, cybvexmughvle gaxmopvl, Koncmumyyuonnas
xkomuccust, Koncmumyyuonnoe cosewanue.

[Ipunstue KoncTuTynmu rocyaapcrBa, €€ JajlbHEWIEe CYIIECTBOBAHUE — SIBISICTCS
IIPEIMETOM TOBBIIIEHHOTO BHUMAaHUS KaK OOIIECTBA U IOJMTHYECKUX CHII CAMOTO TOCY-
JapCTBa, TaK U MEXYHAPOJHOTO COOOIIECTBA.

Koncturynus Poccuiickoit @enepaunn — 310 pe3yapTaT JUIMTENbHON OOIECTBEHHOMN
JTUCKYCCHHW, OCTPOH MOIUTHYECKON OOPHOBI M IMONMTUYECKOTO NMPOTUBOCTOSHUA. B Helt
MIPOSIBIISTIOTCS IOCTHXKEHUS M IIPOTUBOPEUHS ATIOXH Tepexoaa Poccuu k HOBOMY eMOKpa-
THYECKOMY KOHCTHTYIIHOHHOMY CTPOIO .

Heo0xoaumocTh B HOBOM KOHCTUTYIIUM CcTana O4eBUIHON yKe B KOHIle 80-X — Havase
90-x romoB mponnioro Beka. K Hel momBenn OOBEKTHUBHBIC NMPUYWHBI KPU3HUC COIMAIIH-
CTHYECKOIO CTPOsI, HEOOXOIMMOCTh U3MEHEHHUS rocyaapcTBeHHO-IpaBoBoii Mmoaenu CCCP,
dopMHpOBaHHE TeMOKPATHUECKOTO IPABOBOrO rocyaapcTa’. TeM He MeHee 0OheKTHBHBIC
(bakTOpbl HEOOXOAMMOCTH KOHCTUTYIIMOHHBIX M KOHCTHTYIIHOHHO-IIPABOBBIX pehopM MpHU
WX pealn3alyy MPeBpaIlaloTcs B MPOSBICHHE CyOBEKTUBHBIX ()aKTOpoB. B MOMEHT cBo-
€ro MPUHATUSI HA OJHA KOHCTUTYIHS HEe ObIBaeT CBOOOIHOM OT TOCIIOICTBYIONIUX B 00IIe-
CTBE IEHHOCTHBIX YCTAHOBOK U MJICOJIOTUYECKHUX JTOKTPHH.

Brusane cyObeKTHBHBIX ()aKTOPOB Ha KOHCTHTYIIMOHHBIA TPOILECC W COJAEp KaHhe
KoHcTrTyImMM 9acTo HE 0 OICHWBAIOT, OJJHAKO MMEHHO OHH, MMCIOT PEIIaroIiee BO3Iei-
CTBHE Ha IOJIMTHKO-IIPABOBBIC IIPOLECCH B CTpaHe . Bemb HEOOXOIMMOCTb BKIIOUCHHUS

! Pymsinne O.I'. 20-netue Koncrutyuuu Poccuiickoit @enepanuu: ypoku UCTOPUH, MEPCIIEKTUBBI pa3-
BUTHS [DnekTpoHHbIi pecypc] // Otpaciu npasa (aHanmutuueckuil moprain) [caiir] [17.05.2015]. URL: http:/
xn----7sbbaj7auwnffhk.xn--plai/article/4353(/lata obpamenus 16.10.2018)

2 Cm.: MuriokoB M.A. KorcrurynuonHoe coemmanne 1993 roga: poxaenune Koncrnrymmn Poccu: cra-
ThH, BeIcTyIUIeHHA (1993-2012). M: [IpocnexkT, 2015. 344 c.

? Tapacosa E.IL IIpobiema BIusHus CyGhEKTHBHBIX (hAaKTOPOB Ha mpouecc paspaGorki KoHcTuTyimm
Poccuu B 1993 1. (Ha mpumepe padotel Koncturynmonnoro cosemanus) // [IpaBo: Beicmias mkoira S5KOHOMH-
ku. 2012. Ne 3. C. 50-62.
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YET0-TO B KOHCTUTYLIMOHHYIO MAaTE€PHIO MM U3BATHS U3 HEE KaKUX-TO MOJIOKEHUH, BCE 3TO
MOKHO C/IeTIaTh KOHCTPYKIHSAMHU U CJIOBaMHU, KOTOpPBIE HAWAYT CaMBIMU MTOAXOISIINMU TE,
KOTO IIPHHATO Ha3bIBATh TBOPLIAMH KOHCTHTYLIH .

[lepBrie nemokparuueckue BeIOOPH 1989 u 1990 ronoB co3manu Ty MONUTHYECKYIO
TpuOyHY, ¢ KOTOpOi ObUIa HE TOJNBKO 3asBlieHa uaes o HoBoil KoHcTutynmu, HO U mpen-
MIPUHATEI NIEPBBIE IIark K €€ MaTepUAIN3aLNH.

Han mpoexrom HoBoii Konctutynuum Poccun paboTanu crienuanibHO CO3JaHHBIE CO-
BelaTenbHble opranbl: KoHcTuTynnoHHas komuccuss U KOHCTUTYIIMOHHOE COBEIIaHue.
B pesynbrate ux AesTeNsHOCTH OBUIM MPEJIOKEHBI /IBa IPOEKTa HOBOM poccuiickoit Kon-
CTUTYUMH: NpoeKT KOHCTHTYyuHOHHOW KoMmHccuH, ofo0peHHbIH BepxoBHbM CoBeToM
PCOCP (P. XacOymaroB), u «mupe3uaeHTckuin» mpoekt (b. EapmunH), mopaboTaHHBI U
0/100peHHbI KOHCTUTYIIMOHHBIM COBEIIIaHUEM.

Hcropuio u3yueHns BOmpoca BIUSHUS YUCHBIX-IOPHCTOB Ha BBIPAOOTKY WM IIPHUHSITHE
Koncturynuu moxuao Bect ¢ 1992-1993 rr., Tak Kak NMOSBWIUCH TPYJbl pa3pabOTUYNKOB
IIPOEKTOB HOBOW poccHicKkor KOHCTHTYIMH, B KOTOPBIX COAEPKAIUCH CBEACHHUSA O TOM,
Kak npoxoawia padora Hax npoekramu KoHcturynuu, o xozxe aearensHocTH KoHeTnTy-
LIMOHHON KOMHUCCHH, O POJNH TOJUTHYECKUX MEePCOHANMI. ABTOpamMH IaHBI OIEHKH pas-
IYHBIX (GOpM M METONOB paboThl HaJ NPOEKTOM HOBOW poccuiickoil KoHcTuTynuw.
BonbmmHCTBO U3 HMccnenoBareneil NbITATUCh 3aUKCUPOBATh H COXPAHUTh MaKCUMalIbHOE
KOJIMYECTBO BaXKHBIX JETaJeH.

[Ipomecc BEIpabOTKH HOBOM KOHCTHTYIIMH 1IN TPYIHO, Tak KakK, B IMPOIECCe padOTHI
y49acTHUKH ¥ KOHCTHTYIIMOHHOW KOMHCCHHU, B KOHCTHTYIIMOHHOTO COBEIIAaHHS HEOXOTHO
UM HA KOMIIPOMHCCHI, KOTOpble ObUIM HEOOXOIUMBbI i pa3paborku KoHcTuTynuu.
CrpemiieHHE KaXXIOro MOJUTHYECKOTO JesTeNs 3alyCcTUTh cBOM mpoekT KoHcTuryimu
Poccun mpuBOAMIO K HEOJHOKPATHBIM KOHCTHUTYLIMOHHBIM KpH3UCaM (KPHU3HC ampens
1992 ronma, kpuzuc nexadps 1992 roma, kpu3uc BecHBI 1993 roma M KOHEYHO K€ OCEHHU
1993 roma).

OnHUM U3 CaMbIX 3HAYMMBIX (DAKTOPOB, KOTOPBIH OTHOCUTCSI K CYOBEKTHBHBIM SIBJISI-
ercs npobnema BiausHus b.H. Enpnuna Ha BeIpaGoTKy KoHCTHTyLMH. Y4acTHHKH COOBI-
it Tex aued (M.A. Murtiokos, B.Jl. 3opbkun, O.I'. PyMsiHIIEB) OTMeUaIn pyKOBOJSIIYIO
poJtb B pa3paboTtke u npuHATHH Konctutynuu b.H. Exsrna.

Jlaneko He Bce pelleHHsA, NMPUHUMABIIHECS B XoAe paborsl KOHCTUTYyHHOHHOTO
COBeIaHMsl, ObLIM MPOJUKTOBAHBI HEOOXOAWMOCTHIO BHEIPEHHUS ONpEAETICHHOH mpa-
BOBOW KOHCTPYKIMH WM MOMCKOM HAaWJIy4IIEro PeryJupOBaHHs KaKuX-Iu0o oOriect-
BEHHBIX OTHOLICHUH. PemeHus Bcerna NpUHUMAINCh C OMIAIKOW Ha mosunuio Ilpe-
sugeHTa. OH ITOCTENeHHO YCKOPSUT Iporecc pa3paboTKH W NPHHATHS HOBOH pOCCHI-
ckoil Koncrutynuu. B 3ToM Bompoce OH cTapaicsi ONepeThCs Ha BUJIHEHUIINX FOPHUCTOB
CTpPaHBI.

28 anpens 1993 r. npousoria aenoBas BCTpeda ¢ HEKOTOphIMU fopuctamu. A.M. SkoB-
JIEB, aKTUBHBI YYaCTHUK TOM BCTpEYM BCIOMHHAN O KPHU3HCE B BOIPOCAX OIPEIEIICHUS
npoekta Koncrurynuu: «3nech bopruc HukonaeBuu mpeanpuHsiI cleayomuid o4eHb 1o-
YUUATENBHBINA IIar — OH He CTaJl OIMPAThCs HAa BOOPY>KEHHBIE CHIIBI, TEPEMOOMITH30BHIBATh

" ABaxbsin C.A. KOHCTHTYLMOHHO-IIPaBOBbIE ped)OPMBI: OGBEKTHBHEIC H CyOBEKTHBHBIC (DAKTODHI //
XKypran 3apyOeXHOTO 3aKOHOIATETHCTBA H CPAaBHUTENHLHOTO npaBoBeneHus. 2016. Ne 1(56). C. 142-148.
CMm.: MepkynoB U.B. Pazpabotka, obcyxkaeHwe W TpUHITHE KOHCTHTYLUH Poccuiickoit ®enepa-
mn:1990-1993 rr.: aBTOped. auc. ... kaHn. ropu. Hayk. Capatos, 2006. 202 c.
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Ha CBOIO CTOPOHY OpraHbl TOCYAapCTBEHHOM 0€30MacHOCTH, OH I03Baj IPYIILy IOPUCTOB
u3 MHctutyTa ['ocynapcTBa u npaBa AKaJeMUd HAyK U Y HUBEPCUTETA W TIOCTaBUJI TEPE
HaM¥ BOTPOC — KaK BBIUTH U3 3TOW CUTYallMH C HAUMEHBIIUMH MOTEpsIMH i1 3aKkoHa. OH
CKa3ajl, YTO HACTOsIIee 3aKOHOIATeILCTBO HE MO3BOJIAET MPEINPUHIMATh Kakue Obl TO HU
OBUTO JCHCTBHSA MO HAJIAKWBAHHUIO JKU3HU B TOCYAapCTBE, HO JUIS TOTO, YTOOBI MPUHSTDH
HOBOE 3aKOHOAATEJILCTBO, Pe(POPMHUPOBATE BIIACTH, HY>KHO CBECTH K MHHUMYMY HOTEPU».
B pamkax Toi jxe BcTpeun yueHbli-topuct A.A. Mummun npeajoxui [Ipesunenrty: «Eciu
mpaBo NpuHATHS KOHCTUTYIMH TepexoauT K HapolIy, BOSHHKAaeT BOMpoc — Kak?.. S my-
Mato, y Bac ceifuac ogHO Opy’kne — 3TO XOpOIIo MPOyMaHHAsl CepHsl YKa30B, HAIIPABJICH-
HBIX Ha OJIHY LIETIbY .

30 ampens 1993 r. b. Enpiun nannmnuposan codctBeHHbli mpoekT Koncrutynun Poc-
CHHU, UMEBIIHWNA HECKOJBKO MHOE COJEpKaHHue, YeM MPpoeKT KOHCTUTYLHIMOHHOW KOMHCCHUM
(B IepByI0 ovepeb B OTHOIICHUH MPUHIIMIIOB OPTaHU3allii CHCTEMBI OPTaHOB (eepalib-
Holi Biactr). B mpencrasnenHom [Ipesunentom mpoekte Koncrurynuu PO Obun mHTET-
PHUPOBAaHBI TOJIOKEHHUS, COJEPIKALINECS] B MIPOEKTax, MOATOTOBICHHBIX padodel rpymion
Koncrutynumonnoit komuccun: pabodeii rpynnoit nmox pykosoactsom C.M. Illaxpas, Me-
)KayHaponHbIM pormoMm «Pedopmar (A.A. Mumun, FO.U. CxyparoB) u paboueii rpymmoi
PP (A.A. Cobuak, C.C. Anekceen, F0.X. Kanmeikos, C.A. X0XJI0B u 1p.).

A.A. MumnH B npoexte KoHCTHTYIHH, KOTOPEI OH mpemioxmI Bmecte ¢ B. Huko-
HOBBIM U JIpYTMMH W3BECTHBIMHU IOPHCTaMH, OTCTanBaJ JIBa BONpoOca:

1) coennHeHnE B MPE3UICHTCKON PeCcyOINKe JODKHOCTH PE3UICHTA U IPEMbEPA;

2) J)KeCTKOe KOHCTUTYIIHOHHOE pa3iejIcHIE BIIACTEH.

B cBoux HeogHokpaTHbIX BcTpeuax ¢ b.H. EnbIuHBIM OH JOKa3bIBaJl, YTO HE MOXKET
OBITh pa3JeNIeHus BIACTel B TOM Ciydae, €ClIi MPe3UJeHT UMEET MIMPOKUE TTOITHOMOYHS,
HO He SIBJIETCS TJIAaBOW MCIIOJHHUTENbHOW BiacTH. [1o BocrmoMuHanusaM Onu3kux A.A. Mu-
muHa: «Hakanyne ouepennoro cosemanus [Ipesuaenra Mummny 3sonms Cepreit Cep-
reeBud AJiekceeB, Yel BapHaHT ObLI IIOJIOKEH B OCHOBY IIPUHMMAEMOI0 IPOEKTa, U IO-
IpY>KECKH Ipocuil ABrycrta AJiekceeBrda HE BBIISTYMBATH NEPe MPE3UICHTOM TOT (akT,
YTO 1O ero mpoekty Oymymasi Poccust mpexacraer, B 00meM-To, HE KaK MPe3UAEHTCKas,
a KaK mapiaMeHTcKas pecy6nuka»’. b.H. Enpimn nopyunn pa3paboTKy HOBOTO IIPOEKTa
Koncturynuu C.C. AnekceeBy Tak Kak 3Hal ero o CBepAJIOBCKY, XOPOIIO K HEMY OTHO-
CHIICA M IEHWI Kak Tpod)eccHoHana’. ITOT (akT TOBOPHT O CyOHEKTHBHOM BIIMSHHH Ha
BOIIPOCHI Pa3pabOTKu NpoekToB KoHcTUTyIHH.

B utone 1993 roma akTUBHO paboranu wieHbl KOHCTUTYIIMOHHOIO COBEIIAHHMS, B pe-
3yJbTaTe Hapoay ObUT MpencTaBieH HOBBIM MpoekT KoHcTuTynuu, pa3paboTaHHBINA Ha Oc-
HOBE «IPE3UACHTCKOr0» MpoeKTa. BiusHue uenoBeueckoro pakropa mposiBIsIIOCH B TOM,
YTO yXe K cepeiuHe Hoisl B anpec KOHCTUTyIMOHHOro coBELIaHUS IOCTYHHJIO Oonee
5 TBICAY TIPEMJIOKCHUN W 3aMEYaHWH OT TpakKIaH, MX O0ObCIMHECHWH, HAYIHBIX YUpEKIe-

! Mapuro W. KoscTuTyuoHHOe coBernanue 1993 T.: HCTOPHUKO-IPABOBOI aHANK3 (4ACTH 2. KOHCTHTYIIH-
OHHOE COBEIIAaHWE M KOHCTUTYIMOHHAS KOMHCCHS Che3lla HApOJHBIX NEIyTaToB) // AKTyajbHBIE BOIPOCHI
poccuiickoro mpasa. 2015. Ne4(53). C.95-100.

? TIpodeccop ABryctT MHIIEH: MaTepHAalIbl KOHDEPEHIMH, TOCBAMEHHOM 250-1eTHI0 MOCKOBCKOTO YHH-
Bepcutera U 80-nmeruro yuénoro / OtB. pen.: C. A. ABakswss, 1. JI. bapen6oiim. M.: FOctummadopm, 2005.
C. 56-74.

? Bypmaxosa T. J[BafuaTh JeT Ha3aJl OCHOBHOI 3aKOH CTPAHBI POXKIAICS B 0KECTOUSHHBIX Criopax [DIek-
TpoHHBIA pecypc] // O6mactHas razera [caiit]| [29.11.2013]. URL: http: www.oblgazeta.ru/politics/14429/8
(mara obpamenus 17.10.2018)
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HUH, (enepaabHBIX, PETHOHAIBHBIX U MECTHBIX OPTaHOB. BBUIM BEICITyIIAHBI TOMPABKH,
MPEeJJIOKEeHUS, 3aMeUaHusl, PEIJIMKY, MHEHUS U 3asBiieHus 573 ydyacTHUKOB KoHCTUTY1IH-
OHHOT'O COBEIaHUsA, OOJBIIUHCTBO W3 KOTOPBHIX BBICTyHAJIM MHOTOKpAaTHO. B umcie mx
npencrasutenu opuandeckoi Haykwm: C.C. AnekceeB, M.B. barmaif, A.M. bapnaros,
H.A. bornanosa, ®.M. bypnanxkuii, P.B. BacwiseB, A.b. Benrepos, B.T. KaOsiies,
A.U. Kosnep, B.H. Kynpssues, M.U. Kykymkun, O.3. Jleiict, 1.W. Jlykamyk, A.B. Mun-
keBuy, B.B. Hesunckuii, W.JI. Iletpyxun, B.A. PaxmunoBuu, B.M. Capunkui,
B.A. Crpamyn, b.H. Tonopausn, B.A. Tymanos, B.E. Uupkun, K.®. Illepemer, JI.M. OH-
TnH, A.M. SIKOBJIEB 1 MHOTHE I[pymel.

OkoHYaTeNbHbI BapHaHT MPOEKTa, MOATOTOBICHHBIM U mpeioxeHHbd KoHcrury-
[IMOHHBIM COBEIIaHWEM JUIS BEIHECEHHS Ha pedepermyM, mo BeipaxeHuio C.C. Anekceena,
coJieprKaJl MHOTOYHCIICHHBIC «allllapaTHbIC MPOpa0OTKU ¢ OPUCHTUPOBKOW HA BOIPOCHI
BIIACTH.

Takum o0pa3om, mporecc pa3padoTku, o0cyxaeHus u npuHATHS KoncTutynmu Poc-
culickoit denepanu OTpa3wil Pa3IMUHbIE STAbl IPOTUBOCTOSIHUS UCIIONHUTEIBHON U 3a-
KOHOJIaTeJILHOM BeTBeW BiacT B Poccuu, 00ph0y MHEHUI 1 B3rJsi0B. OICHOYHBIE, CYOb-
EKTUBHBIC IMOAXOJIbI co3naTeneli KoHCTHTYIK He TOJIBKO OTPAa3HIIMCh HA €€ COJePIKaHuM,
HO W CIEPKHBAIOT TEX, KTO B IMOCIEIYIONINE TOJBl HAXOAUT OCHOBAHHUS W TIOBOJBI JJIS
KOHCTHTYITHOHHOTO PeOpPMHUPOBAHUSI.

Koncrutynmst 1993 roma o3HameHoBalia cO0OW Hayallo HOBOHM 3IIOXH B HCTOPUHU
Poccun.

Cnucok HCMOJIb30BAHHBIX HCTOYHUKOB U JIUTEPATYPbI

1. ABakesH C.A. KOHCTHTYIMOHHO-TIDaBOBBIE Pe(OPMBI: OOBEKTHBHBIE U CYOBEKTHBHBEIE (DaKTOPHI //
XKypnan 3apy0OeKHOro 3aKOHOIATENIBCTBA U CPaBHUTEIBHOTO IpaBoBeneHus. 2016. Nel(56). C.142-148.

2. bypnmakoa T. [IBagmaTp jeT Ha3aJ OCHOBHOW 3aKOH CTPaHBI POXKIAICS B 0XKECTOYEHHBIX CIOpax
[DnexTponnslit pecypc] // ObnactHas rasera [caiit] [29.11.2013]. URL: http: www.oblgazeta.ru/politics/
14429/ 8 (nata obpamienus 17.10.2018)

3. Konctutynmonnoe coBemianue. CTEHOTpaMMBbl, MaTepuanbl U JOKyMeHThl. CHpaBouHBII TOM. M.,
1996. C. 81-100.

4. Mapuno U. Korctutymonaoe cosemanne 1993 r.: HCTOpUKO-TIPaBOBON aHANU3 (4acTh 2. KOHCTUTY-
IMOHHOE COBEIIAHWEe W KOHCTUTYIHMOHHAS KOMHCCHUS Che3[a HAPOMHBIX JIEIyTaToB) // AKTyalbHBIC BOIIPOCH
poccwuiickoro mpasa. 2015. Ned(53). C. 95-100.

5. Mepkynos U.B. Pazpabotka, o6cyxaeHne u npuHsaTHe KoHCTUTYIHMH Poccuiickoit ®eneparmm:1990-
1993 rr.: aBTOped. auc. ... kaum. opui. Hayk. Caparos, 2006. 202 c.

6. MutiokoB M.A. Koncrurynuonsoe cosenjanue 1993 rona: poxxnenue Koncturynuu Poccuu: cratby,
BoicTymienus (1993-2012). M.: [IpocmexkT. 2015. 344 c.

7. Ilpodeccop ABryct MummH: MaTepuaiabl KOHpepeHLIUH, MOCBAMEHHONH 250-meTuio MOCKOBCKOTO
yauBepcutera u §0-netuto yuéHoro / OtB. pen.: C.A. ABakbsH, I[1./]. bapen6oiim. M.: FOctummapopm, 2005.
C. 56-74.

8. Pymsnnes O.I'. 20-netue Koncrurynuu Poccuiickoil denepanuu: ypoku UCTOPUH, IEPCIEKTUBEI pa3-
BUTHS [ DNeKTpoHHBIH pecypc] // Otpaciu npasa (aHanuTH4eckuit moptan) [caiir] [17.05.2015]. URL:http://xn-
---7sbbaj7auwnfthk.xn--plai/article/4353(/lata obpamenus 16.10.2018)

9. Tapacosa E.I1. [Ipo6nema BiusiHUSL CyOBEKTUBHBIX (DaKTOPOB Ha mpouecc paszpadorku KoHcTuTynnu
Poccuu B 1993 r. (Ha mpumepe pabotsl KoncturymonHoro cosemanus) // IIpaBo: Beiciiast mkona 3KOHOMH-
ku. 2012. Ne 3. C. 50-62.

! KoncrurymmonHoe cosenanme. CTEHOrPAaMMBI, MATEPHANBI i TOKYMEHTHI. CIIpaBodHbIH ToM. M., 1996.
C. 81-100.
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YK 340
K UICTOPUM NEPBOM KOHCTUTYIIUH POCCUA

U H. Temrwoxun

Jo1eHT TaMOOBCKOro TOCyIapCTBEHHOTO TEXHHYECKOTO YHUBEPCUTETA, K. 0. H., TOLECHT
(Tamb0B, Poccuiickas Denepartis)

B cmamve paccmompenvt sonpocel npunamuss Koncmumyyuu (Ocnoenozo 3axoua) Poccuii-
cxou Coyuanucmuuecrkoti @edepamuenou Cogemckoui Pecnyonruxu (PC®OCP) 1918 2. Ilo mviciu
paspabomuuroe Koncmumyyust 001x4CHA ObLAA 8bINOIHAMYb He CHIOAbKO I0PUOUYEcKUe, CKOIbKO HO-
aumuyeckue U O0eMOHCMPAyUOHHO-Mobunu3ayuonuvle @Qyukyuu. Ilpunamas V Bcepoccuiickum
Cwezdom Cosemog 6 3acedarnuu om 10 urons 1918 2., Koncmumyyus cogemckoii pecnyoiuxu éme-
cme ¢ ymaepowcoennoui 111 Beepoccutickum Cweszoom cogemog 12 aunsape 1918 e. «/lexnapayueti
npag mpyosye20cs U IKCHAYAMUpyemMo20 Hapooay onpedeninacst Kak ocHogHoli 3akon PCOCP,
Komopblil 6cmynan 6 oelicmsue HemedleHHO nocie e2o nyonukayuu 6 «HMzeecmusax L{UKy». B mo oce
spems, coenacno pezonoyuu Cvezda, OcrnoeHoll 3akoH «00axceH Obimb pacnyOIUKO8an ecemu me-
cmuvimu opeanamu Cosemckoil énracmu u gicmasien 60 ecex CogemcKuxX yupencoeHusx nHa 6uoOHoMm
Mecmey, e20 u3yueHue 6MeHAN0Ch 8 00SA3AHHOCb 66eCTNU (80 8ceX 6e3 U3bAMUA WIKONAX U YYeOHbIX
3asedenusix Poccutickoii pecnyonuxuy.

Kniouesvle cnosa: ucmopus npasa, 2ocyoapcmeo,; Koncmumyyus,; yeprogb.

OcymectBuB OKTAOpECKOE BOOpYKeHHOE BoccTaHue B [lerporpane 25 oktsaops 1917 r.,
CBepruyB BpemenHoe mpaBUTENHCTBO U paciycTuB 6 sHBaps 1918 1. YupeaurensHoe coo-
panue' BO MM KOMMYHH3Ma M 0COGOI «IIPOJETAPCKOID JEMOKPATHH, GOJIbIIEBHKH
CTOJIKHYJIUCh C OTCYTCTBHEM Pa3padOTaHHOW MPOrpaMMbl TOCTPOSHUS HOBOTO OOIIECTBA U
roCy/IapcTBa, IPaBOBOM JETUTUMAIINN COOCTBEHHBIX MTPETEH3UH Ha BIACTb.

W3BecTHBIN poccuiickuil MOMUTONOT, NpaBoBel, UCTOpHK, akanemMuk PAEH A.H. Me-
JIYIIEBCKHiT CYUTAeT, 4o jtuaepsl DeBpats’ HCXOMMIN B CBOEH MPOrpaMMe U3 HeoOX0IMMO-
CTH JUTUTEITFHOTO TIPOTUBOCTOSIHUS CaMOIEPKaBHIO (TIOCTENEHHOTO MePeX0/a K mapiiaMeHT-
CKOW MOHapXHH OpPUTAHCKOTO THIIA), HE YYUTHIBAs B CBOEH TaKTHKE TOTO (hakTa, YTO MOHAp-
xusi B Poccun Oblia HE TONBKO CHMBOJIOM, HO M PEaIbHBIM HOCHTENIEM BJIACTH (KaK U KOM-
MyHHCTHYecKas maptus 10 1991 r.). CBepkeHHE STOW BIIACTH O3HAYAJIO OJHOBPEMEHHO
KPH3UC JIETUTHMHOCTH PEXIMA U KPU3HC CHCTEMBbI FOCYIaPCTBEHHOTO YIIPABICHHS .

! Iexpers1 Coserckoii Bnactu. T. L. 25 oxrabps 1917 r. — 16 mapra 1918 r. M., 1957. C. 1-9, 329-336.

2 Bpemennoe npasumenscmeo (2.03.-25.10.1917) — BEICIIHIA OpraH roCyapCTBEHHON BIACTH H yIIPAB-
nenust B Poccun, copmupoBaHHEIN B pe3yibrate cornamenus [lerporpaackoro coBera u BpemenHoro komu-
tera ['ocyrapcTBeHHOM IyMbl B HOUb Ha 2 MapTa 1917 r., IMelo 3aKOHOJATeNbHbIEC U BBICIINE aJMUHUCTPATHB-
Hble (DYHKIHH, HACIIEOBAaHHBIE YACTHYHO OT CBEPrHyTOro deBpanbCckoi peBOIOHEH UMIIepaTopa, YJaCTHYHO OT
Tl'ocynapctBenHo# 1yMbl U ['ocyqapcTBEHHOTO COBETA, 3aceaHus KOTOphIX 25 ¢eBpaist 1917 r. Obuin BpeMEeHHO
npepBaHbl ykaszoMm Huxomnas 11, yacTudarO OT MMKBHAMPOBaHHOTO peBoonuei CoBeta MHHHUCTPOB 27-28 deBpaist
1917 r. o 10 mapra 1917 r. BpeMeHHOE TIPaBUTENBCTBO O(HUIMATBEHO B IETAX «IIPEEMCTBEHHOCTH BIIACTH
nMmenoBaio cedss CoBeToM MIUHUCTPOB, B TabHelnieM BpemeHHoe mpaBuTenbcTBo. 3a 238 mHEi cBoero cytie-
CTBOBaHU BpeMeHHOe NpaBUTENBCTBO CMEHHIO YETHIPE COCTaBa: OTHOPOIHO-OYypiKya3HOE IPaBUTEIHCTBO
ku. [".E. JIsBoBa (2.03-2.05. 1917), 1-e koamumnuonHoe mpaBUTENbCTBO (5.05-2.07.1917), 2-¢ koaTMIMOHHOE
(24.07-26.08.1917), 3-¢ koamunuonHoe (25.09-25.10.1917) ¢ TpeMs NmpaBUTEILCTBEHHBIMH KPU3HCAMH; B Ca-
MBbIH JTUTENbHBIN U3 HUX (26.08-24.09.1917) neiictBoBana Jupektopus (01.09-24.09.1917) ob6ueit mpomosn-
JKUTENBHOCTBIO 52 nHA. JleaTensHOCTh BpeMeHHOro nmpaBUTENBCTBA OCBelIanach B razere «BecTHuk Bpemen-
HOTO MPaBUTENLCTBAY. BhIcIINe 1 1eHTpaabHbIe TOoCyAapcTBeHHBIE yupexaeHnus Poccun. 1801-1917 rr. T. 1.
Bricmme rocynapctsennsie yupexaenus. CII6., 1998. C. 331-332, 334.

? Menymesckuit A.H. ITonurrueckas HCTOPHS PYCCKOH PEBOMIOLMM: HOPMEI, HHCTHTYTE, (hOPMEI COLH-
anpHOM MoOmmm3anuu B XX Beke. M., 2017. C. 77.
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20 smBaps 1918 r. Coser HapoaHex Komuccapos (kak u BpemeHHOE paBUTENBCTBO)'
npuanMaeT Jlexper «O cB0oOose COBECTH, IIEPKOBHBIX W PENUTHO3HBIX OOIIECTBaxX», MO-
JIO)KEHHSI KOTOPOI'O 3aTEM BOLLIM B TeKcT nepBoi Poccuiickoil Konectutynuu. B coorBet-
CTBUU C AekpeToM: 1) [Jepxosv omoensemcs om cocydapcmsa; 2) B npenenax Peciry6mu-
KM 3alpeliaeTcs U34aBaTh KaKue-IM00 MECTHBIE 3aKOHBI HITH TOCTaHOBJICHUS, KOTOPbIE Obl
CTECHSJTU MJTU OTPaHUYMBAJIN CBOOOY COBECTH, MM YCTAaHABIUBAIM KaKue Obl TO HU OBLIO
[PEUMYILECTBA WM MPUBUIIETUHA HA OCHOBAHUU BEPOUCIIOBEIHON MPUHAMIEKHOCTU TPAXK-
naH; 3) Kaxknerii rpakgaHuH MOXKET MCIIOBEIOBATH JIFOOYIO PEITUTHIO MW HE HCIIOBENO-
BaTh HUKaKO#l. Beskue nmpaBoiuieHus], CBsI3aHHBIE C HCIIOBEIaHNEM KaKO0i ObI TO HU OBLIO
BEphl WM HEHCIIOBEJaHWEM HUKAKOW Bepbl, oTMeHstores. [Ipumeuanue. M3 Bcex odunm-
aJbHBIX aKTOB BCSKOE YKAa3aHUE HA PEIUTHO3HYIO MPUHAJIEKHOCTh U HEMPUHAJIC)KHOCTh
rpaxnaaH ycrpassercs; 4) g mepexosia JOCTUTIIMX YETHIPHAAIATHIETHETO BO3pacTa M3
OJTHOTO WCTIOBEAAHUS B JPYroe, WK MpU3HAHUS ceOs He MPHUHAIeKAIMUMH HU K KaKOH
Bepe, He TpeOyeTcsl HU pa3pelIeHus], HU 3asBJICHUS Kakoi-1mOo Biactu. [IpaBoBbIe ke OT-
HOILIEHUS], BBITEKAIOIIME U3 MPUHAAIEKHOCTH K JAaHHOMY HCIIOBEAAHHUIO, NMPEKPAIaloTCs
MUCbMEHHBIM WM YCTHBIM 3asiBJICHUEM OCTaBJISIOLIEIO 3TO HCIOBEIAHUE MECTHOMY CYy-
nse; 5) CBOOOIHOE MCTIOMHEHUE PEITUTHO3HBIX OOPSAI0B 00SCIEUHBACTCS TOCTONBKY, TI0-
CKOJIbKY OHHM HE HapyIIaloT OOIIECTBEHHOTO MOPAIKA U HE COMPOBOXKIAIOTCS MOCATATEIb-
CTBOM Ha mpaBa rpaxkaad u CoBerckoil PecryOimknu. MecTHbIE BIacTH UMEIOT PABO MPH-
HUMAaTh BCE HEOOXOAMMBIE MepHI Uil 00eCIedeHusI B 3THX CIy4asx OOIECTBEHHOro Mo-
psanka u 6ezonacHocTH; 6) HUKTO HE MOXKET, CChLIasiCh HAa CBOM PEITUTHO3HBIC BO33PCHUS,
YKJIOHATHCS OT UCTIOJTHEHHS CBOWX TPaXXIAaHCKUX 00s3aHHOCTEW. M3BATHS M3 3TOTO TOJI0-
JKEHUS, TIOJT YCIIOBUEM 3aMEHBI OJTHOM TrpakIaHCKOW OOSI3aHHOCTH IPYTOH, B KaXKIIOM OT-
JETEHOM CiTy4ae JOIYCKAOTCS TI0 PELMISHUIO HapOJHOTO Cya; 7) Perucuosnasn kiamea unu
npucsea ommensiemcs. B HeoOX0IUMBIX ClTydasix AaeTcs JHIIb TOPKECTBEHHOE 00eIaHue;
8) Axmubl epaicoancko2o coOCmOosHUSL 8€0VMCS UCKTIOYUUMETbHO 2PANCOAHCKOU BLACMbIO:
omoenamu 3anucu oparxog u pooicoenuil, 9) Lllkonra omoensemes om yeprsu. Ilpemnonana-
HUE PEeIMTHO3HBIX BEPOYUYSHHH BO BCEX TOCYJApCTBEHHBIX M OOIECTBEHHBIX, a TAK)Ke Ya-
CTHBIX Y4YEOHBIX 3aBEJCHHUSIX, IJIe NpernojarTcs o0iieodpa3oBaTelbHbIC MPEAMETHI, HE
nomnyckaeTcs. ['paxxaane MOryT o0y4ath U 00ydaThes pelIuriy YacTHBIM oOpazom; 10) Bee
LIEPKOBHBIE W PEIHMTHO3HBIE OOMIECTBA MOJYUHSIOTCS OOIIMM TOJOXKEHHSAM O YaCTHBIX
o0IecTBax M CO03ax M HE MOJB3YIOTCS HUKAaKMMU HH MPEUMYIIECTBAMHA, HU CyOCHIMSIMH
HHU OT rOCyJapcTBa, HU OT €r0 MECTHBIX ABTOHOMHBIX U CaMOYIPABJISIOLINXCS] YCTaHOBIIE-
uuit; 11) [IpunyanTenbHble B3BICKAaHUS COOPOB 1M OOJIOKEHUH B IMOJIB3Y LIEPKOBHBIX HITH
PEUTHO3HBIX 00IIECTB, PABHO KaK MEphl MPUHYKICHUS WM HaKa3aHUS CO CTOPOHBI STHX
o0IIIecTB HaJl UX COWICHaMHM, He JoIycKatoTcs; 12) Huxakue yeprxosHvle u penucuosHvle
obujecmea He uMerOm npaea énademsv coocmeeHnocmvio. 1lpas wopuduueckozo iuya oHu
ne umerom; 13) Bce nMymmecTBa cymecTBYOMMUX B PoccHu MEPKOBHBIX M PEITUTHO3HBIX
0011ecTB 0OBABISAIOTCS HAPOIHBIM JOCTOSIHHEM. 3/IaHUS M MPEAMETHI, MpeIHa3HAYCHHbIC
CHEIMATBHO JUIs OOTOCITYKEOHBIX IIEJIeH, OTHAI0TCs, 0 OCOOBIM ITOCTAHOBJICHUSM MECT-
HOH WJIM LEHTPaIbHON rOCyJapCTBEHHOHN BIIACTH, B O€CILIaTHOE MOJIh30BAHUE COOTBETCT-
BEHHBIX PEIUTHO3HBIX OOIIECTB.

Texkct Jlexpera noanucanu [Ipeacenarens Coera Haponubix Komuccapos B. Vibs-
HoB (Jlemmn). Hapomubie xomuccapsl: H. Ilogmoiickuii, B. Amracos, B. TpyToBckuii,

! CobGpanne y3akoHeHWH W PACIIOPSKCHHIT PAaBUTEIBCTBA, M3aBaeMoe mpH IIpaButenbcTBytomtem Ce-
Hare. 1917. Otnen nepssiit. Bropoe nonyroaue. Ilerporpan, 1917. Ne 188. C. 1950-1951.
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A. nuxrep, I1. IIpomssn, B. Memxunckuit, A. Illnanuaukos, I'. IlerpoBckuii. Ynpas-
ot nenamu Bir. Bornu-bpyesmda. Cexperaps H. [opGyHos'.

Pacman yaurapHoii Poccuiickoil nmnepun cTaBui npodjieMy rocyJapcTBEHHOIO YCT-
polcTBa Ha MpUHOMNAX AeueHTpamu3annu. Oomeit popmyoi 3Toro npouecca cran demne-
panu3M, KOTOPBIH M1OCIIEI0BATEIIEHO OTBEPrajcs KaK IIPaBbIMU U YMEPEHHBIMH JTHOEpab-
HBIMH MMApTHAMH, TaK U 3HAYUTEITFHON YacThIO JIEBBIX TEOPETHKOB rOCYAAPCTBEHHOTO yCT-
poiicTBa (XOTS U IO MPOTHUBOMOJIOKHBIM IpHU4YrHaM). Elle MeHee yMecTHOW IMpecTaBis-
Jack UM HEIIOCPEICTBEHHAas yBsA3Ka MpoOieMbl ¢elepann3Ma ¢ pelIeHHeM BOIPOCOB Ha-
[UOHAILHO-TOCY/IaPCTBEHHOTO YCTPOUCTBA, TeM OoJjiee ¢ y4eToM KpaifHel HeompejeseH-
HOCTH CaMOr0 MOHSTHSA HallMd ¥ ocoOeHHOocTel nx popmuposanus B Poccuiickoil nmrme-
pun. Jloruka KOHCTPYHpPOBaHMSI COBETCKOM KOHLENUIMH (elepannu3zma OTpakeHa B XOJE
paspabotku Kouacturyuuu PCOCP 1918 r., BRIIBHBIICH KITFOUECBBIC IPOTHBOPETHS TIPHHS-
TO# MO U (hAKTOPBI, CIIOCOGCTBOBABIINE €€ IPUHATHIO .

Koncrutynmonnas komuccus, co3aannas pemenuem BIIMK 1 anpens 1918 r. — enun-
CTBEHHBIN B COBETCKOW WCTOPWHU JKCIEPUMEHT pa3paboTku KOHCTHUTYITMM Ha MHOTOIIAp-
tuiiHO# ocHoBe. CocTaB 3T0i Kommuccnu, momobpaHHblil OOIBIICBUKAMH, OBUT YTBEPKICH
[Mnenymom BIIUK 4-ro co3biBa B 3acenanuu 8.04.1918 r. B okoHuaTeibHOM O(UIIHATBHO
oryOnukoBanHOM 16 ampens 1918 r. cnncke unenos Komuccun npencrasienst: [Ipence-
natens Komunccunm — .M. Csepmios, 3amecturens npenaceaarenss — M.H. IlokpoBckuid,
cekpetaps — B.A. ABanecos, unensl: A.l. bepauukos (ot makcumanuctos), [.I1. borone-
nos, H.W1. Byxapun, I'.C. I'ypsuu, M.U. Jlanuc, JI.A. MarepoBckuii (0T (pakiuu JeBbIX
acepoB), M.A. Peticaep, .M. Cristackuii, A.Il. CvupaoB, 1.B. Cramux, FO.M. CtekioB
n A.A. Upeiinep (oT neBbIX 3cepoB). JIOKyMEHTHI OTPakaloT MOCTETIEHHBIA (U KOMIIPO-
MUCCHBIN) XapakTep KOMIUIeKToBaHUS KoMuccuu, yTo oTpakeHO B pa3iIMYHBIX CIHCKaX ee
coctaBa. B cocraBe Komuccun nepBoHadanbHO HE OBLJIO IOPHCTOB, KOTOPBIE ObUIM IpU-
TJIAIICHbI B HEE B KAYECTBE «CBEAYIIUX JIUID) JINIIH MIOCTE TOTO, KOT/Ia BRIICHUIIACH TpaK-
TUYeCKass HeoOXouMocCTh 3Toro. Tak, kanauaaTypa PeiicHepa Oblia BKIIIOYCHA B COCTaB
Komuccun (¢ coBemarenbHbIM rojocoM) HO npeiokennto ['ypBuya u ¢ cankuun Ceepa-
JI0OBa Ha TepBoM 3acemannn Komwuccwu 5 ampens 1918 r., mocne dero oH moaydui ¢hop-
MaJbHOE MpUTJalieHue oT Kojulernn HapkoMara rocTHIIMHM, a COOTBETCTBYIOLIEE MPEJIO-
»keHue 6b110 Hanpasiero B [Tpesuauym LIUK B TOT %e neHb .

IIpoext Konctutyuuu 1918 r. roroBuicsa 4 mecsia c anpeis mo utojb 1918 r. Paz-
paboTka, 00CyX/IeHHE U YTBEP)KIEHHE MPOEKTa MPOUCXOIIIA B aBTOPUTAPHOM CTHIIE,
0e3 cobOmofeHNs I0PUINIECKUX (OPMaIbHOCTEH M peryNupoBajlnch NapTueil Ooiblie-
BuKOB. [lo npennoxenuto B.U. Jlenuna nepseiil pazaen Konctutyuuu coctaBuiia mnpu-
aaras BIUK 3 smaBaps 1918 r. «/lexnapamus mpaB TPyASIIETOCS B dKCILTyaTHPYEMOTO
Hapojia», yrBepxkaeHHas [II Bcepoccuiickum Creznom coBeroB 12 suBape 1918 r. Ha
cbe3ze oHa Obuta BHeceHa S1.M. CBepAsioBBIM B HECKOJIBKO IEpepeakTUPOBAaHHOM BUC
U TIPUHITA Ha TpeTheM 3acemanuu 12(25) suBaps. OxHako CBepIyioB MOCTABUI €€ ere
pa3 Ha royiocoBaHHe Ha 3aKJIIOYNUTEIHHOM 3acefnannu chezna 18(31) suBaps, MOTUBHPYS
3TO TEM, YTO «TENepb 3/1eCh COOPaIOCh MOYTH BABOE Oojiee MpeacTaBUTENCH OT Tpys-
mmxcs Mace»”.

! lexpersr Coerckoit Bmacti. T. I. 25 oxTst6pst 1917 . — 16 Mapta 1918 r. M., 1957. C. 371-374.

2 Menymesckuit A.H. [Tonutuyeckas UCTOpUS PYCCKON PEBONIIOLMH: HOPMBI, HHCTUTYTHI, ()OPMBI COLIH-
anpHOM MoOmmm3anuu B XX Beke. M., 2017. C. 179.

* Tam sxe. C. 205-206.

* Iexpersr Coerckoii Bmactu. T. 1. 25 oxsabps 1917 1. — 16 mapra 1918 r. M., 1957. C. 314-323, 343.
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10 urons 1918 r. mocranoBneHNEM V Beepoccniickoro che3ma COBETOB pabodnx, Kpe-
CTBSIHCKUX, KPAaCHOAPMEHCKUX M Ka3adybHX JenyTtaToB Obuia npuHsta [lepBas Koncrury-
s (OcHoBHOM 3akoH) Poccuiickoit Conmanuctudyeckoir @eneparuBHoit CoBerckoil Pec-
myosmkn. Koncturynus PCOCP, npoBo3riiacuBIIas MPWHIMAITE JTAKTATYPHI MIpoJeTapHua-
Ta, Tepelayd BIIACTA COBETaM pabOuuX M KPECThSIHCKUX JCMyTaTOB, HAIIMOHATH3AIUU
CPEICTB MPOU3BOJICTBA, MIOCTPOEHUS COLMaTu3Ma. B COOTBETCTBUM € YCIOBUSAMH IEpPBOM
(azbr pasButus CoBeTckoro rocynapcrBa KoHCTHTyIust mpenocTtaBuia W30UpaTeNbHEIC
IIpaBa TOJBKO TPYISAIIAMCS U JIAIIIIA ITHX TPaB dKCIUTYyaTaTOPCKHE 3JIEMEHTHI, BDEMEHHO
OTKa3aBIIKNCh, TAKUM 00pa3oM, OT Mepexoja K BceodIemMy u3duparesHoMy mipaBy. Kpome
TOT0, B IIENAX O0ECIIeUeHHsI 3a TPYASIIUMUCS JTEUCTBUTEIILHOW CBOOOIBI COBECTH IIEPKOBh
OTJENMIIN OT TOCYIapCTBa U MIKOJIBI OT HEPKBH, & CBOOO/Ia PETUTHO3HON U aHTUPEIIUTHO3-
HOM mpomnarasapl MpU3HaBaIach 3a BceMH rpaxkaaHamiu (ct. 13). B mensax obecnedenus 3a
TPYIAIIUMUCS TEHCTBUTEIBLHOTO JOCTyNa K 3HaHut0, Poccuiickas Conuanuctudeckas De-
nepatuBHas CoBeTckas PecrnyOimka craBuia cBoeil 3ajaueill mpeqoCTaBUTh PabOYUM U
OcTHEWITUM KpEeCThSIHAM IIOJTHOE, BCECTOpOHHee M OecruiaTHoe oOpaszoBanme (cT. 17).
B ct. 18 KoHcTutynuu Tpya npu3HaBajics 00sS3aHHOCTBIO BCeX TpaxkiaaH PecnyOnuku u
MPOBO3IIIAMIacs J03yHT: «He Tpynsammiics, na He ecT!» (B MOCIEIYOMUX KOHCTUTYIHAX
COXPAHSIOTCS HeH u npuHuuns Koncrurymun PCOCP 1918 1.)'.

['maBHBIM TPOTHBOPEYHEM BCEr0 COBETCKOTO KOHCTUTYIMOHAIN3MA, NMPOSBUBIINMCS
yxe B nepBoii Koncrutynuu 1918 1., sBiseTcs cTpeMieHne B MPaBOBBIX TEPMUHAX 000C-
HOBATh BIIOJIHE aHTHIIPABOBOH (PeHOMEH — «JUKTATypy HpOoJIeTapruaTay.

CnMCOK HCIO0JIb30BAHHBIX HCTOYHUKOB M JIUTEPATyPbI

1. Koucrutrymus (OcHoBHOM 3akoH) Poccuiickoit Connanuctudeckoit @eneparuBHoii CoBerckoii Pec-
my6mmku. Cobpanne Kopekcos P.C.®d.C.P. M., 1925.

2. Jexpetst CoBerckoit Bnactu. T. I. 25 oktsa6ps 1917 r. — 16 mapra 1918 r. M., 1957.

3. «BectHuk Bpemennoro mpaButenscTBay. Bricnme u meHTpasbHBIE TOCYNApCTBEHHBIE YUPEKICHHS
Poccun. 1801-1917 rr. T. 1. Beicuue rocynapctBennsie yupesxxaenus. CI16., 1998. C. 331-332, 334.

4. Menymesckuit A.H. [loautudeckas HCTOPUsI PyCCKOIl pEBOJIIOIMI: HOPMBI, HHCTUTYTHI, ()OPMBI CO-
nMainbHoi Mmobuausanuu B XX Beke. M., 2017.

5. CobpaHue y3akOHEHHI M paclopsDKEHHH NpaBUTENbCTBA, M3AaBacMoe NpH [IpaBUTENbCTBYIOIIEM
Cenare. 1917. Otnen nepsslit. Bropoe nmonyroaue. [letporpan, 1917. Ne 188. C. 1950-1951.

VK 342.7
WCTOPHUS PASBUTHSA POCCUHCKOI'O ®EJIEPAJIU3MA

B.B. Twonenes
ctyaeHT MHcTHTyTa IpaBa 1 HAMOHANIBHOM Oe3omacHocTH TaMOOBCKOro ToCy IapCTBEHHOTO YHHU-
Bepcutera uM. I'.P. lepxaBuna (TamboB, Poccuiickas ®eneparust)

B nayunoii cmamoe onucwiaromesi 0CHO8HbIe SMANbl PA3GUMUSL U BO3HUKHOBEHUSL POCCULICKO20
@eodepanuzma ¢ nauana 20 eexa no Hacmosuee epems. bvino evisacuerno, umo 6 nauane 20 cmone-
mus eOUHCME0 MEPPUMOPUU U 20CYOAPCMBa 00ecneyusalact He KOHCmumyyuel, a Haruduem cuc-
membl 060ponbl U besonacnocmu. B npoyecce nanucanus pabomor Oviiu gviaeneno, umo Poccus
6 OaHHbIll Nepuoo 8peMeHU npuodpena Jutb omoeibHble dNeMeHMbl pecnyOIUKAHCKO20 NPasienus,

! Konerurymus (OcHoBHOI 3akoH) Poccmiickoit Compmanuctndeckoit deneparisroit Coperckoii Pecry6-
k. Coopanune Konmexco P.C.®.C.P. M., 1925. C. 51-66.
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MO XAPAKMEPUZ0BANOCH G8EOCHUEeM UOUPAMENbHOL CUCMEMbl, MAK Jice HAYANd C80i0 pabomy
Tocyoapcmeennas [Jyma. IHoonumaemcess max dce npobrema pazeumust KOHCHUMYYUOHHO-
NpAsosblxX OMHOWEHUL, KOMOpasi c600UNACh K ycmanognenuio cyovekmusnozo cocmasa CCCP u
PC®CP u xonkpemnoeo onpeodenenus cmamyca asmonomuil. Ilpu uzyvenuu oannon memvl maxoice
ovL10 sbisichero, umo Koncmumyyuu CCCP 1936 200a u PC@OCP 1937 200a xoms u onpedenunu
npasosoll cmamyc cyOvbeKmos AOMUHUCIPAMUBHO-MEPPUMOPUATLHO20 OENeHUs, HO NpU IMOM
KOHCIMUMYYUOHHO-NPABOGbIE 2aPAHMUU He KOUM 00pa3om He NOGIUSIU HA NOIUMUKY PEnpeccul,
npoeoouUMbIX 8 me 200bl. Ynomunaemcs o cozoanuu Pedepamuenozo Jo2o8opa, KOmopwlil cnocoo-
CMBOBATL COXPAHEHUIO HAWel CIMPAHbL KAK eOUH020 20CY0apCmea.

Knwouesvie cnosa: ¢edepanuzm, KoHcmumyyusl, A6MOHOMHAsL 00ACTb, ABMOHOMHbII OKPYe,
pecnybnuka.

denepanusm B ucTopur PoccHu M poCCHICKONM TOCYIapCTBEHHOCTH — He (hopMaib-
HOCTB, & CKOpee Hao0OopOT, PeaTbHOCTh, K KOTOpOoW Poccus mpojienana OrpOMHBIN U CIIOXK-
HBII TIyTh Ha MPOTSHKEHWH MHOTHX BEeKOB. Ta wim apyras ¢opma rocy1apcTBEHHOTO yCT-
poiicTBa JOJKHA COOTBETCTBOBATh NMPHUPOAEC W MOTPEOHOCTAM KOHKPETHBIX HapOOB,
a TaKXe MX 0JIarornoJyuyuIo U 0e30MacHOCTH, TPEOOBAHUSAM OOIICUYEIOBEUSCKUX IIMBHIIH-
3aIIMOHHBIX HOPM.

Bo3HuKkHOBEHUE, pa3BUTHE U YKPEIUIEHUE TOCY1apCTBa — 3TO IPEKIAE BCErO JIUTEIb-
HEIH Tiporiecc. OcobeHHocTh Poccun, ee HapoaOB M TEPPUTOPHIA, HEOOXOINMOCTD SIHHCT-
Ba 3TOr0 MHOT000pa3us — BCE 3TO ONPEAETIIIO 0COOCHHOCTH (POPMHUPOBAHUS POCCHICKOMN
roCyJapCTBEHHOCTH.

Heno B ToM, uto Poccust MeeT riryOOKHiA UCTOPUYECKUI OMBIT (hepepan3ma, KOTo-
PBIH SIBIISIETCS] HAIIMOHAIBHBIM JIOCTOSTHUEM, U3 HETO )K€ BO3HUKAIOT HUCTOPUUYECKHE YPOKH,
MO3BOJIsIONME 00ecredunTh GopMHUpOBaHKEe (eIepaTHBHOTO YCTPOCTBa U (helepaTHBHBIX
OTHOIICHMIA .

B nmaHHO# cTaThe XOTENOCh OBl OCBETUTH BEChMa 3HAUUTEIILHBIM U UHTEPECHBIN Bpe-
MEHHOW OTpe30K, a IMEHHO XX BEK — 3TO TO BpeMs, Korja defepain3M MOCTEIICHHO BO3-
HUKaJ ¥ Pa3BHUBAJICS 10 WICOIOTHMYECKUM CXeMaM OOJbIIeBU3Ma, KOTOPHIH, B CBOIO O4e-
pelb, TMOJIOKUII B OCHOBY (penepannu He (HaKTHUECKYIO JEMOKPATH3AINIO BIIACTH, a Ipe-
OJI0JICHHE TaK Ha3bIBAEMOT0 «HaMOHAIBHOTO THETa». B denepanuu toro BpemeHu, Ho-
MHMO 3TOTO TPOCMATPUBAIICSA TOCYApPCTBEHHO-IIPABOBOI 0a3nuc MHPOBOH COIMAIACTHYE-
CKOW PEBOIIOIIH, KOTOPYIO, KaK U3BECTHO, TIPOIIOBEIOBAIH OOJIBIIICBUKH.

B nHauvane XX B. MOBBICHJIUCH OTPAHUYCHUS B OTHOIICHHH OBLION CaMOCTOSATENLHOCTH
COCTaBHBIX 4YacTell crpanbl. Poccust mpuoOpena IUIIb OTHENbHBIE 3JIEMEHTHI PecITyOlu-
KaHCKOTO TIpaBJIcHIM, Obliia BBelcHA N30MpaTeIbHas CUCTEMa, Havajla CBoto paboTy [ocy-
napcrBenHas Jlyma. Ho, k coxamenuto, Bc€ 3TO HE OBLIO YCTOSBIITHMCS.

OOIHOCTH TEPPUTOPUH U TOCyAapcTBa obecnieunBaiack He KoHCTHTYIMEH, a TOIBKO
HaJIMYUeM €IMHOH CHCTeMBbI 00OpPOHEI U Oe3omacHoCcTH. MOHApXUCTHI U MTATPHOTHI BBICTY-
MaJIM 32 yIpOUYeHHe TOCYJapCTBa MyTeM YCHIICHHUS! «MCKOHHBIX PYCCKHX Hadam», XOTS caM
pPYCCKUIi HapoJl, IPH CYIIECTBYIOIIEM MOJIUTUYECKOM peXHUMe, HaXOIMICS B TsDKeIeiemM
cocrostHun . [Tocne pocmycka Jdymsr 9 nrona 1906 rona npencenarenem CoBera MUHHUCT-
poB ObuT HazHaueH [1.A. CTONBINIMH, KOTOPHIH SBISUICS pe)opMaToOpoM — TOCyAapCTBEH-
HUKOM, HO TIPH BCEM 3TOM SBJISJICS CTOPOHHUKOM YHUTApPHBIX HAI[MOHAJ — IIOBUHUCTHYE-
KHX 1MOoAX0/10B. Ero u3BecTHbIe pe)OpMBI: arpapHasi © MECTHOTO CaMOYIPaBICHHUS UMEIOT

! Cromnsapor M., berrenko H. Tpu atana passutus ¢enepanin3ma B mocTcoBeTckoi Poccun // denepanism.
2006. Ne 3. C. 39.
? Byranos B. 1., 3sipsanos I1.H. Ucropus Pocenm. M., 2000. C. 240.
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Oompmoe 3HaueHHE. [lepen camoii cBoel THOeNbIo OH BCE — TaKW OCO3HAT HEOOXOIUMOCTh
0o0BeIMHEHHS BCEX HApOAOB TOCYIapCTBAa BOKPYT PyCCKOT'O HApOAa U Tak e TO, YTO TOJb-
KO B €IMHCTBE MOXKHO CO3MAATh BelHKylo Poccuio. Bece mpenmonaraemeie pedopmbl He
MOTIJIM PeaJIn30BaThCs M3-32 yCTapeBIIEH BJIACTU LAPCKOro camonepxasud. IIpuunHa Tak
K€ 3aKJI4alach B TOM, 4To Poccud BcTynmiia B MUpOBYIO BOiHY, 3aTEM B PEBOIIOLUIO U
TparnyecKyro s pycckoro Hapoza I'paxaanckyto BoiHy. [laxe mocie deBpanbCcKon pe-
BOJIIOLIMH POCCHICKAs DIIUTA HE CMOTJ1a 00BEIMHUTECS U IIPOSIBUTH BOJIIO K COXPAHEHUIO U
yIepKaHUIO CTAOMIBHOCTH B rocynapcTse. Bero BiacTh B cTpaHe 3aXBaTHIIN OOJIbILIEBUKH.

[epBas Koncrurynus ¢enepaTuBHOro rocynapcersa Obuia npunsta B 1918 r. C camo-
ro Hayana Ol co3gan Hapkomart 1o aenaMm HalMOHAJIBHOCTEH OCHOBHOM 3a/1aueil KOTOpo-
'O SIBJISJIOCH OOYCTPONCTBO BCEX HAPOJOB, U B IIEPBYIO OUEPE/b TaK HA3bIBAEMBIX «HAIIMeE-
HOB» B HOBOM rocynapctBe. OH CTaBWIJI CBOCH LIENbIO, YTOOBI MHOTOYHCIICHHBIC HAPOIbI
CTpaHbI CTaJld MPHUBEPKEHIIAMU COBETCKOM BiacTH. B 1924 r. Opuia nmpunsata HoBass KoH-
cruryus CCCP. Tak xe Obu1 yupexaeH apyxmanatabeiii — Coer Coroza u Coer Hamwo-
HanmbHOCTEH. CTOUT OTMETHUTh, YTO HallMOHalbHas mojauTuka B CoeTckoM Coro3e craia
CBOCOOPa3HBIM PhIYaroM YCWJICHHs €AMHCTBA TocyaapcTBa. Ho mpu sToM MHOTrHe ee cTo-
POHBI IPOJOIIKAIN HOCUTH (OPMabHBIN, a BpeMEHAMHU U PENPecCUBHBIN Xapakrep. B Te-
gerue 20-X TOJOB CUCTEMa POCCHHUCKOT0 COBETCKOTO (hefepan3Ma He IpeTepIea KaKmx-
b0 CyIIeCTBEHHBIX M3MEHEHUH. [ aBHOE pa3BUTHE KOHCTUTYIIMOHHO-TIPABOBBIX OTHO-
LICHUI CBOAMIOCH HIMEHHO K yTOuHeHuIo cyobekTHoro coctaa PCOCP u CCCP, a Taxxke
00Jiee KOHKPETHOI'O OIIPEIEIICHUs CTaTyca aBTOHOMHUH.

B xauecTBe mpuMepa MOXKHO IPUBECTH TOT HCTOpHYECKHH (akT, kornaa 7 mrons 1924 rona
I'opckas ACCP Oynyuu B cocrae PCOCP obuia nexperom BI[HKa pa3nencena no Hamumo-
HaJIbHOMY IpPU3HAKy Ha JBe aBTOHOMHBIE obsactu — CesepHyto Oceruto u UHrymerHio.
B 1925 romy B aBTOHOMHYIO peciryOinKy ObLia mpeoOpa3oBaHa UyBalmickas aBTOHOMHAas
obnacte, B 1934 rony Takum ke 00pazoM B peciiyONuKy Oblia mpeoOpa3oBaHa Y IMypTHS,
yepes /1Ba roza, To ecth B 1936 rony TypkmeHckas u Y30eKckasi aBTOHOMHBIE PECITyOIMKN
B coctaBe PCDCP Obutn mpeoOpa3oBaHb B COI03HEIE peciyonnku B coctaBe CCCP.

Uro KxacaeTcs CIeIyIoIIero BpeMEeHHOro 3Tama, To yke K cepeauHe 30-x romoB HOp-
MaTHBHO-TIPaBOBOE TIOJIOKEHHE KpaeB M oOJjacTeil Kak CyObEeKTOB aJMHHUCTPATUBHO-
TEPPUTOPHATIBHOTO JIEJICHHUS YIPOUHHIOCH. J[eJ10 B TOM, YTO MX IIPAaBOBOM CTaTyC ObLI OII-
penenéH HOBHIMH HOPMAaTHBHO-IIPABOBBIMH aKTaMH TeX JieT, a nMeHHO KoHctuTynmei
CCCP 1936 roga u Koucturyuueit PCOCP 1937 roga. B wactaoctu, B KoHctuTyimu
PCOCP 6b1in OyKBaJIbHO MOMMEHHO MEPEUrCIICHBl 16 aBTOHOMHBIX PecIyOJIMK U 5 aBToO-
HOMHBIX oOnactei, XxoTsi 10 yxe MMeBIIMXCA HallMOHAIBHBIX OKPYTOB TaK M HE ObUIN Ha-
3BaHbl. C APYyroil CTOPOHBI, KO BPEMEHU MPHUHATHS HOBBIX KOHCTUTYLIMH, COBETCKOE TOCY-
JapCTBO CTANO [0 CBOCH CYIIHOCTH YHUTApHBIM. J[€10 B TOM, YTO KOHCTUTYLIOHHBIE TapaH-
THUHM HE CMOIJIM KapAWHAJIBHO MOBIMATH HA MOJUTHKY JKECTOYAHIINX PErpeccuid, KOTOphIe
MIPOBOIMIINCH KOMMYHHCTHUECKIMH ITAPTHUSAMH B MacIITabe BCEro TOCyAapcTBa, €CiIi TOBO-
PHUTBH 00 3TOM KOHKPETHO, TO eJIble HapO bl OBUTH MOJBEPTHYTHl MACCOBOM ACHOPTALIUH.

Ota, Tak Ha3bIBaeMas «0e3’KaJIOCTHAs» MOJUTHKA aKTHBHO Hayasla OCYILECTBISTHCS
yxe B 40-x Tomax, Korjia ¢ MECT MPOKUBAHUS OBIIIM BBICENICHBI MIOBOJKCKHE HEMIIBI, Kall-
MBIKH ¥ KapauyaeBIIbl, YeUCHIIbI, HHTYIIN U OajKapipl. B mepuon «orremnenn» aBTOHOMUN
JIMIIb HEKOTOPBIX U3 3TUX HAPOJOB OBUIN BOCCTAHOBIICHBI.

Taxum 00pa3oM, OIBIT rOCYIapPCTBEHHOI'O YCTPONWCTBA COBETCKOTO IIEPHOAA OKa3aucs
Ha MOH B3TJISi/I, HE COBCEM yJauHBIM. J[eno B ToM, uTo (eaepainsM TeX JIET MPeICTaBIIsI
co0OH Bcero JHIIb HEKOE MPHUKPHITUE ISl HEHTPAIM30BAHHOIO TOCYIApCTBa C KECTKOM
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MTOJIUTHKOM, a «py>k0a HaApOIOB» U MHTEPHAIIMOHAIN3M JEPIKAIIUCh Ha CTPaxe W HACHIINH.
B nepuoa ¢ 1990 mo 1991 rox Oosibliiast 4acTh aBTOHOMHBIX PECIyOIMK MPOBO3TIACHIIN
ce0s cyBepeHHBIMHU rocynapctBamu. Ha IV cbesne Hapomgubix gemytatoB PCOCP Obuio
pEelIeHO WCKITIOYNTh W3 Ha3BaHUS PECHyONMK TEPMHH «aBTOHOMHAas», OHH TproOpenn
KOHCTUTYIHMOHHEIN cTaTyc «pecitybnnka» B Poccuiickoit deneparum.

denepaTuBHBINA TOTOBOP, KOTOPHIH Obl moAamucan 31 mapra 1992 r., umMeeT nmpuHIM-
MMMANBHO Ba)KHOE MCTOpUYECKOe 3HaueHue misi Poccuiickoro rocynapcrsa. OH crocobcrt-
BOBaJI COXpaHeHWIo0 Poccru Kak eInHOTO, IEJOCTHOTO TOCYAapCTBa, 3aJ0XKIII CBOEoOpas-
HBIH (pyHAAMEHT JajbHeHeMy e€ pa3BUTHIO Ha MIPUHIINIIAX COBPEMEHHOTO (enepaan3ma.
IIpodeccop C.A. ABaKbsiH OTMEYAET, «C OJHOW CTOPOHBI, KEJIAIOT YCHJICHHUS CBOMX MO3H-
U peciTyOInKy, C IPYTroi — He OYEHB JOBOJLHBI CBOMM TOJIOKEHHEM Kpast, 00JIacTH, To-
pona pecnyOIMKAaHCKOTO 3HA4YCHUSI — OHHM OCTAalTCS B CTaTyce aJMHHUCTPATHBHO-
TEPPUTOPHATILHBIX €AMHUI, XOTS 3a4acTyl0 00JaJaloT CHJIBHBIM XO3SCTBEHHBIM IOTCH-
LMAJIOM M BHOCAT G0JIee BECOMBIiT BK/Ia B SKOHOMHKY Poccumy»'. ITOroM pasperieHus Tex
OTHOIIIEHUH, KOTOpPBIE CIOXMINCH B cTpaHe mocine pacnana CCCP sBumock TO, 9TO LiEH-
TpaJbHOE PYKOBOJCTBO W JIUAEPHl PETHOHOB MPU3HAINA HEOOXOIUMOCTHh B MOANUCAHUU
JIOTOBOPOB, KOTOPBIE MOTIH Obl (PUKCHPOBATh OQHIMAIHHOE NMPU3HAHUE TEPPUTOPHAIIE-
HBIX eIUHUI cyOnrekTaMu Poccuiickoit demepamnum, MOT OBI TaK YK€ OrOBapUBATHCS CTATYC
OTIENBHBIX TPy CyOBEeKTOB. B KOHEYHOM HTOTE TpaBa CyOBEKTOB XOTh M OBIIM pacIIu-
PEHBI, HO paBHONIPABUE MX 3aKPETICHO He OBLIO.

B Hamum gHu cnoxHO TpaktoBaTh ®enepatuBHbIN JJOroBop Kak JOKYMEHT, UMEIOIINI
KOHCTUTYIIMOHHOE 3HadeHue. Tak e HyXHO YYUTHIBATh TOT (PaKkT, 9TO B COOTBETCTBUHU
C 3aKJIIOYUTENILHBIMU U TEPEXOJHBIMH TONOXKEHUSIMHU AeiicTByrome Koncturyuuu PO
B CJIy4yae HECOOTBETCTBUS moioxkeHud denepatuBHOro noroBopa mojoxxkeHusm Koncrtu-
Tyuuu PO 1elcTBYIOT MOJ0XKEHUS KOHCTI/ITyI_II/II/I2 .

Cnucok HCMOJIb30BAHHBIX HCTOYHUKOB U JIUTEPATYPbI
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30.12.2008 Ne 7-®K3, ot 05.02.2014 Ne 2-®K3, ot 21.07.2014 Ne 11-®K3, ot 21.07.2017 Ne 11-0K3) // Cob-
panue 3akoHonarenscTBa PO-2014. Ne 31. Cr. 4398.
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VK 342
IBOJIIONUA MNOJUTHUYECKUX ITPAB U CBOBO/I T'PAXKIAH
C.B. Xosanosa

cryaeHt MHcTHTyTa MpaBa ¥ HAMOHAIILHOM O0e30omacHocTH TaMOOBCKOT0 TOCY IapCTBEHHOTO
yuuepcurera umenu I'.P. Jlepxasuna (Tam0oB, Poccuiickas ®enepanusi)

Honumuueckue npaea epaxcoan umerom 0codbyo YeHHOCMb Cpedu NPOUUX npas u c600600, Ko-
mopbvie MO2ym 6blmb 2apAHMUPo8anvl 20CyOapcmeoM. B 0anHoti cmampe bl0eNA0mes smanvl pas-

! ABakbsir C.A. KorctnTymmorHoe npaBo Poccun. M., 2010. Tom 2. C. 76.
2 CoOpanue 3akoHOaaTenscTBa PD. Ne 31. cr. 4398.
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BUMUSL NOTUMUYECKUX NPA8 U c80000 pancOaH. AHanusupyemcs pazeumue ROJUMUYECKUX npas u
€60000 epadicoan. IIpocmampusaemcs 36010 NOTUMUYECKUX NPA8 U C80000 2paxicOan Ha Npu-
mepe Koncmumyyuu PCOCP 1918 e., Koncmumyyuu PCOCP 1925 ., Koncmumyyuu PCDCP
1937 2., Koncmumyyuu PCOCP 1978 e. u Koncmumyyuu P® 1993 e. Paccmampusaemcs 6onpoc
JIUUEHUs. NOTUMUYECKUX NPA8 U c80000 epadicoan Ha écex smanax 3eomoyuu. Paccmampuesaiomes
OCHOBHbIE BUObL NOTUMUYECKUX NPA8 U c60000 epadicOan. Bviasnisemcs poib u 3HaveHue, a makice
YEHHOCMb NOTUMUYECKUX NPAG U C80000 2PAdNCOAH HA COBPEMEHHOM dImane pazeumius oouecmaa.

Knroueswie cnosa: Koncmumyyus, norumuueckue npasa, c60600a cnosa, c60600a cobpanuil,
uzbupamenvHoe nPago.

[lonutnueckue mpaBa U CBOOOABI IPaXkKAaH — IPyIa KOHCTUTYLHOHHBIX CBOOOI H
[paB, MPUHALISKAIINX TPaKJaHaM KakoW-THOO0 CTpaHbl, JAOIUX UM BO3MOXKHOCTh y4a-
CTBOBAaTh B OJIMTUYECKOMN, a TAK)KE OOILECTBEHHOM KU3HHU CTPAHBI.

OBOJIIOLMIO Pa3BUTHA MOJUTUYECKUX NPaB M CBOOOX I'PaKIaH MOKHO Pa3lesIuTh Ha
ZIBa TIepHoJa:

1. TomuTryeckue npaBa v cBOOOIBI TPaskAaH 10 3aKOoHOAaTeNIbeTBY COBETCKOM BIACTH.

2. llonutuyeckue mpaBa U CBOOOIBI I'paxkaaH B coBpeMeHHO# Poccuu. Ilpunsatue
B 1993 rony Koncturymuu PO®. Mmenno 3tor OCHOBHON 3aKOH HAmIeld CTpaHBI MIPU3HAT
BBICIIEH IIEHHOCTHIO HE MJIEOJIOTHYECKHE JOTMBI U LIENH, a [IpaBa YelloBeKa, B TOM YHCIIe
MOJIUTUYECKHUE.

B Konctutynuu PCOCP 1918 rojga moiauTHYECKUM IpaBaM IOCBSIIEH YEeTBEPTHIM
pasnen «AKTHBHOE U MacCHBHOE M30MparenbHOe mpaBo». V30upark 1 ObITH H30paHHBIMHU
B CoBeTbl MOIJIM OBITH TPYISIIUECS U COJAATHl MY>KCKOTO M YKEHCKOTO II0JIa, TpaskaaHe
Poccutickoii Comuamuctudeckoir deneparnBaoii CoBerckod PecryOnmku, mocTurmmme
18-eTHer0 BO3pacra.

OcHoBHO#1 3akoH 1918 roma OTCTpaHsAa OT ydacTusi B BEIOOpaxX CIEAYIOIIYIO KaTero-
PHIO JIMLL

a) JII1a, IpUOETaroIIe K HACMHOMY TPYAY C SN0 U3BIICUCHUS TPUOBLIH;

0) nuua, KHUBYIIME HAa HETPYIOBOW IOXOJ, KaK-TO MPOLEHTHI C KalmuTana, JO0XOJbI
C MPEeINPUATHH, TOCTYIJICHUS C UMYLIECTBA U T.I1.;

B) YaCTHBIE TOPIOBLbI, TOPIOBBIE 1 KOMMEPUYECKHE OCPEIHUKH;

T') MOHAaXH U JyXOBHBIE CIYXXHUTEH LEPKBEH U PEIINTHO3HBIX KYJIbTOB,;

1) CITy’Kalllie W areHTHI ObIBIICH MOJIMLIUU, 0COO0T0 KOpITyca )KaHAapMOB H OXPaHHBIX
OT/ICJICHUH, a TaK)Ke WICHBI lIapCcTBOBaBIero B Poccun 1oma;

€) JuIa, MpU3HAHHBIE B YCTAHOBJIEHHOM IOPSAJKE MYIIEBHOOOJHHBIMU WM yMalld-
LIEHHBIMH, a PaBHO JIUIIA, COCTOSIUE IO OIIEKOM:

X) JIMLA, OCYXICHHbIC 38 KOPBICTHBIC U IIOpOYAILKe NPECTYIJICHUS Ha CPOK, YCTAHOB-
JICHHBIH 3aKOHOM WX CYAECOHBIM IIPUTOBOPOM .

AmnanornyHsle n30uWpaTenbHble HeH3bl ObUTH mpomucansl B Koncturymuum PCOCP
1925 roga. OnHako, ¢ HEOOBIIOW OTOBOPKOI: MpaBo U30MpaTh U OBITH U30PaHHBIMU Te-
IIepb UMEJIH HE «COJIJAThD», a 3aMCHEHHBIC Ha HUX «KPACHOAPMEHIIB) U «KPACHO]IOTIBI».
Takum oOpazoM, ObUIa TOAYEPKHYTA MOTUTHYECKAs PHHAIICIKHOCTh K OOJIBIIEBUCTCKOM
MapTuy.

Koncrurynust PCOCP 1936 rona B cr. 139 3akpennina: «BeIOOpBI 1€y TaToB SIBISIOT-
cst BceoOmmmu: Bee rpaxkaane PCOCP, nocturmme 18 neT, He3aBICHUMO OT pacoBOil U Ha-
LIUOHAILHON MPUHAJIC)KHOCTH, BEPOUCIIOBEaHMs, 00pa30BaTeIbHOTO LEH3a, OCEeIIOCTH,

' Koncrurynus (OcHoBHO# 3akoH) Poccuiickoit Commanucrudeckoir @enepatnBHoit CoBETCKOM
Pecrry6muxu (mpunsita V BC Coserom 10.07.1918) // CY PCOCP. 1918. Ne 51. Cr. 582.

71



COLIMAIBPHOTO TPOMCXOXKACHNS, UMYIIIECTBEHHOTO ITOJIOKEHUS W MPOIIION A TeIHHOCTH,
HMMEIOT MPABO y4acTBOBATh B BbIOOpAX ACMYTaTOB M ObITh U30PaHHBIMHU, 32 UCKIFOUCHUEM
YMAJHIICHHBIX M JIHI, OCY’KICHHBIX CYJOM C JIMIICHHEM M3OUpaTelbHbIX mpaB»' . Takum
o0Opa3zoM, OBUIO OTMEHEHO OTpaHMYEHHWE MO0 yYaCTHIO B BHEIOOpaX OTHEIBHBIX KaTerophit
JIATT TIO KJIACCOBEIM JIMOO COITMAIBHBIM IMPU3HAKAM.

Koncrurynus PCOCP 1978 roaa 3akpemnuiia, 4To «BBIOOPHI IemyTaToB BO Bce COBETHI
HapOIHBIX JEMyTaTOB MPOU3BOAATCS Ha OCHOBE BCEOOIIETo, PaBHOTO M MPSMOTO M30upa-
TEJIBHOTO MPABA MPH TAIHOM IOIOCOBAHUMY .

Nmerot npaBo n3bupaTh U ObITh M30paHHbIMU Bee rpaxigane PCOCP, koTopeie joc-
TUrU 18-JeTHeT0 BO3pacTa, 3a UCKIIOYEHHUEM TeX JIMIl, KOTOPhIe NMPU3HAHBI B YCTaHOB-
JICHHOM 3aKOHHOM TIOPS/IKE YMAJIUIIICHHBIMH.

[IpaBo BBIABMKEHUS KaHIUAATOB B JCMYTaThl MPHHAIJICKATO «opraHu3anusM Kom-
MyHuctrdeckor naprtuu Coserckoro Coro3a, nmpoheCcCHOHANBHBIX COH30B, Beecoro3Horo
Jleannckoro Kommynuctuueckoro Coroza MoloJiexku, KOOIIEPATUBHEIM U JAPYTUM 0O0IIIe-
CTBEHHBIM OPTaHH3AIUSAM, TPYJAOBBIM KOJJIEKTHBAM, a TaKKe COOpaHMSIM BOCHHOCITYKa-
[IUX 110 BOMHCKUM YacTsIM» .

Taxxe ObLTO 3aKperieHo, 4yTo «rpaxaanamM PCOCP u o0miecTBeHHBIM OpraHu3aIusaM
rapaHTHPYyeTCs CBOOOTHOE M BCECTOPOHHEE 00CYKIIEHUE TTOTUTHIECKUX, AETOBBIX U JINY-
HBIX Ka4eCTB KaHAMIATOB B JCIYTAThI, @ TAK)KE MMPABO arUTaIll HA COOpaHUAX, B TICUATH,
110 TENEBUICHHIO, PAHO» .

CornacHo yactu 2 cratbu 32 Konctutyiuu PO 1993 rona, «rpaxnane Poccuiickoit
denepaniid UMEIOT MPaBO M30UpaTh W OBITH W30PaHHBIMU B OpraHbl IOCYAapCTBEHHOM
BJIACTH M OPraHbl MECTHOTO CaMOYIPABJICHHS, a TAKKe YJacTBOBATh B pedepeHmyme»’,
4acTh 3 JaHHOH CTaThU 3aKPEILISET, YTO «HE UMEIOT paBa N30MpaTh U OBITh N30pAaHHBIMU
rpaxaaHe, MPU3HAHHBIE CyIOM HEAEeCITOCOOHBIMH, a TAKXKE COIEpIKaIllhecs B MeCTaxX JIH-
LIICHHs CBOGOIBI 110 IPHTOBOPY Cy1a»’.

CBo0opa cioBa, MpaBo Ha CBOOOY COKO30B, a TaKXKe MPaBO Ha CBOOOAY cCOOpaHUit
MPOBO3rJalIaINCh BO BceX 3akoHax cTpanbl. OgHako, B Koncturynmsax 1918 r., 1925 r.,
1937 r. m 1978 r. nanHbIe IpaBa ¥ CBOOOIBI UMEIIH JTUIIIb TPY IAITHAESCS.

[IpenycmaTpuBasoch au JIUIMICHUE TOTUTHIECKUX TPaB?

B Konctutynusax PCOCP 1918 u 1925 ronoB nosiBUIICS TEPMHUH «JITUIIEHEI — YeJI0-
BEK, JIMIIICHHBIN TPaXIAHCKAX W TOJMUTHYECKHX TMpaB. B MaHHYIO KaTETOpUIO BXOIMIH
9KCIUTYaTaTOPhl U X ocoOHMKHU. OHU HE MOTJIH MOJIyYaTh BhICIIee 00pa30BaHUE, HE UMe-
T TPaBO BCTYMNaTh B MPOQCO03bl, UM HE MO3BOJISIIOCH 3aHUMAaTh OTBETCTBEHHBIE JOJIK-
HOCTH.

Koncrurynnss PCOCP 1937 ronma mpenocraBuiia MOJUTUYECKHE MpaBa BCEMY Hacese-
Huto. OJIHAKO, 3aKpernmia Takoe OHATHE, KaK «Bpar Hapoaay. K JaHHOH KaTeropuu OTHOCH-
JIUCH JIUIIA, KOTOPBIE TIOKYIIIAMCH Ha OOIIECTBEHHYIO M COIHATHCTHYECKYIO0 COOCTBEHHOCTb.

! Koncrurymus (OcHoBHo#t 3akoH) Poccuniickoit Connanuctnaeckoit Genepatusroit CoBetckoil Pecmy6-
sk (mpussaTa XVII UBC Cosetom 21.01.1937) // CY PCOCP. 1937. Ne 2. Cr. 11.

? Komcruryrus (OcroBHO# 3axom) Poccuiickoit denepartin — Poccun (mpumsta BC PCOCP 12.04.1978) //
Begomoctut BC PCOCP. 1978. Ne 1. Cr. 407.

? Tam sxe.

* Tam xe.

5 Koucrurymmst Poccmiickoit denepammn. Ipumsta BceHapomHbIM ronocoBanneM 12.12.1993. (¢ yuerom
TIOTIPABOK, BHECEHHBIX 3akoHaMu P®D o mompaskax k Korcturymmu PO ot 30.12.2008 Ne 6-OK3, ot 30.12.2008
Ne 7-q6DK3, ot 05.02.2014 Ne 2-®K3, ot 21.07.2014 Ne 11-®K3) // Poccuiickas razera. 1993. Ne 237.

Tam xe.
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Konctutymus PCOCP 1978 roma u Koncturyuuss P® 1993 roga coxepkar JuIlib
HOpPMY O JIMIIEHUH TpaBa M30UpaTh U OBITH U30PaHHBIM IS TPAXKAaH, KOTOPBIE MTPU3HAHBI
CYJIOM HEJICEeCIIOCOOHBIMHU.

Ha coBpemeHHOM dTare, 4enoBek cam JODKEeH ObITh TOTOB K CO3HATEIHHOMY OCYIIIe-
CTBJICHHIO TTOJIMTHYECKHUX TIPaB U CBOOOJI, TOCKOJIBKY HPUHSITHE TOJIBKO 0O yMaHHOTO pe-
LIEHNUS — 3aJI0T PaBOMEPHOI0 MOBEACHUS U TOCTHKEHHSI HICKOMOTO pe3yibTaTa. BaxHyro
pOJIb B MNPUHATUU NMPABUIBHOTO PELIECHUS UTPAET MOJUTUYECKAsl KYJIbTypa YeloBeKa, MO-
3BOJISIONIAS AeNaTh MOJUTHIECKAN BBIOOP, HAXOAWTh BEPHOE pEIIeHHE U MOHNMATh 0CO3-
HAHHOCTb JICCTBUI B KOHKPETHOM CUTYALIUH.

[NomuTHueckue mpaBa TpaxkJaH TECHO CBSA3aHBI C peaju3allieil BCeX MpaB U CBOOOJ
JINYHOCTH, MPEAOCTABISIOT TpakJAaHaM BO3MOKHOCTH JUIsl BBIPAJKEHUS CBOETO MHEHUS,
B3TJIs/1a, YOSXKIEHH, a Takke TPeOOBaHUN MO Pa3lIUYHBIM BOMPOCAM HE TOJBKO MOJIUTH-
YECKOH, HO U COLIMAIIBHOM, SJKOHOMUYECKOMN U KYJIbTYPHOH >KM3HU HAlllel CTPAHBL.

CeroyiHsl MBI YK€ HE TIPE/ICTABIIIEM CBOKO KH3Hb 0€3 CBOOOHBIX BHIOOPOB, O€3 1menoit
MATUTPBI TTAPTUH, IOJUTHYECKUX JIBIKEHUH, 00beJMHEHNH, 0€3 IPEUMYIIIECTB OTKPBITOCTH
MHUpY, 0e3 HeoOXOJMMBIX aTpUOYTOB AEMOKPATHH, YCIEBIIMX YTBEPAUTHCS M Kak HOpMa
Halle IOpUIUYECKON KU3HU, HAIETO IOPUIUYECKOTO s3bIKa, U KaK YelloBeuecKas HOpMa.
Ho Henmw3s He 3HATH, YTO 3a BCEM 3TUM TBEPIO CTOAT OykBa m myx Koncrutymmm Poccwmii-
ckoii denepanuy, SCHas MOTUTHYECKAs BOJISI ¥ TAPAHTHH TPABOBBIX HHCTPYMEHTOB.

Cnucok HCMOJIb30BAHHBIX HCTOYHUKOB U JIUTEPATYPbI

1. Koncruryuus Poccuiickoit ®denepanun. [IpunsaTa BceHapoaasiM ronocoBanueM 12.12.1993. (¢ yuetom
TIOTIPABOK, BHECEHHBIX 3akoHaMu P®D o mompaskax k Korcturymmu PO ot 30.12.2008 Ne 6-OK3, ot 30.12.2008
Ne 7-0K3, ot 05.02.2014 Ne 2-®K3, ot 21.07.2014 Ne 11-®K3) // Poccutickas razera. 1993. Ne 237,

2. Konctutymmst (OcHoBHoif 3akoH) Poccmiickoit ®eneparmun — Poccum (mpumsita BC PCOCP
12.04.1978) // Benomoctu BC PCOCP. 1978. Ne 1. Cr. 407.

3. Konctutynus (OcHoBHOl 3akoH) Poccuiickoit Conuanuctiueckoit @enepatusHoit Coerckoit Pec-
ny6suku (npunsita XVII UYBC Coserom 21.01.1937) // CY PCOCP. 1937. Ne 2. Cr. 11.

4. Koucturyuus (OcHoBHoii 3akoH) Poccuiickoit Conmanucruueckoit denepatusHoit Coerckoit Pec-
my6nuku (mpunsita V BC Coserom 10.07.1918) / CY PCOCP. 1918. NeS1. Cr. 582.

VJK 340

HA ITYTU K BOCEMHATIATOM MOIMPABKE K KOHCTUTYIIUHA CIIA:
HUCTOPUA ABUKEHUSA 3A TPE3BOCTD

O.I'. llaockuu
JOLEHT Kaeapbl KOHCTUTYLIOHHOTO U MEKIyHApOAHOro npasa MHCTUTYTa npaBa
W HaIMOHAIBHOI Oe3omacHOCTH, TaMOOBCKOTO TOCYAapCTBEHHOIO YHUBEPCUTETA
nmenu I'.P. JlepxaBuna, kaun. uct. Hayk (Tam60B, Poccuiickas @eneparus)

B cmamve paccmampueaiomces npuuunbl nPUHAMUSL 80CEMHAOYAMOL NONPABKU K KOHCHUMY-
yuu CLLIA. Tloxazanvl ucmoxu u pasgumue OBUINCEHUsI 34 MPe3BOCHtb, GopMbl U Memoobl NPOna-
2aHObI MPe36020 0OPA3A HCUZHU, NOAUMUYECKAs 6OPbOA HA YPOBHE WMAmMos u (hedepanrbHo20 YeH-
mpa 3a npuHsImue NONPAGKU.

Knroueswie cnosa: ucmopus CLLA, Cyxou 3aKoH, 08udiceHue 3a mpe38ocnb.

29 suBaps 1919 roga Konrpece CLIA patuduuuposan 18 nonpasky k Koncturyuuu,
COIJIACHO KOTOPOI Ha TEPPUTOPHM CTPAHBI 3aIPEINATIOCh IPOU3BOACTBO, TPAHCIIOPTUPOB-
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Ka, IpoJaka M yIoTpeOJICHHEe aJIKOTOJBHBIX HAMUTKOB. ['ox cirycTs, 16 saBaps 1920 roga
«cTapslii 106pbIit KOpabis «AMepuKa» Bomen B 10K «Cyxoro 3akoHa»'. Buia mocrapnena
JOrnYecKasl TOUKa B pa3BUTHH OJHOTO U3 CAMBIX MAaCCOBBIX U 3HAYHTENBHBIX OOIIECTBEH-
Hbix aBuxeHuid CIIIA — nBr>keHuu 3a TPEe3BOCTb.

3arper Ha MPOM3BOJCTBO, IPOJAKY M TOTPEOICHNE ANKOToJIsl He SBIsieTCsl n300pere-
uueM Coenunennbix [llTaroB; momoOHbIe Mepbl BBOmwiHCh B Poccun, Wcnanguu, ®Oun-
nsuaun, bensrun, @pannuun, Hopeeruu, [Benuu. Kak npaBuio, 3T0 JUKTOBANIOCH TEKY-
IIMMH TTOTPEOHOCTAME | 331a4yaMu rocyaapcTBa. B Poccun, Hanmpumep, 3To OBLIO CBA3aHO
¢ HayasioM [lepBoif MUPOBOI BOMHBI, MOOMIM3AI[MOHHBIMU 3a7a4aMHU U IPOJIOBOJILCTBCH-
HBIM TOJIOKEHUEM CTPaHBbI.

B otnuume ot apyrux rocynapcts, npunarue Cyxoro 3akoHa B CIIIA, crtano pe3yiib-
TaTOM MOIITHOTO OOIIECTBEHHOTO JBIDKCHHS 32 TPE3BOCTh. HW B OHOM Npyroil cTpaHe
noJ00HBIE MEPBl He MPHOOPETaNN CTOJb BBHIPAKEHHOTO MHUCCHOHEPCKOTO 3HAUCHHS U HE
BOCHPHUHUMAIIUCH TJIABHBIM CPEACTBOM JYXOBHOTO MTPE0OpakeHUsI BCEH HALIWU.

HcToku 3TOr0 OBMKEHUS CIEAyeT MCKaTh B MIMPOKOM PacCIpOCTPaHEHHWH MPOTECTaH-
TU3Ma W NYPUTAHCKOM ATHKH B aHIMIMMCKUX KoJIoHMsIX CeBepHOW AMEpUKH HauuHas
¢ XVII Beka. [IBuxkeHue MmypuTaH BO3HUKIO B AHINIMK BO BTOpoi monoBuHe XVI Beka.
ITocne toro, kak B Hadasie XVII Beka Ha mypuTaH OOPYUIMINCH MPABUTEILCTBEHHEIE pe-
mpeccuu, MHOTHE U3 HUX Oexkanu B CeBepHyro Amepuky. VX cTporuii STHUECKuil KOJEKC
OKa3aJ OrpoMHOE BO3JIeHCTBHE Ha (hOpMUPOBaHUE OOIIECTBEHHON MOpaI aMEePUKAHCKOM
HalUU.

[lypuTtane kpaiiHe HEraTMBHO OTHOCHJIMCH K JIIOOBIM (hopMaM TpOSIBICHHS T€JOHU-
CTHUYECKOTO MHpoBO33peHus. [loTpebineHne anakoroiisi paccMaTpUBAIOCh Kak OJUH U3
Cepbe3HelX TpexoB i Bepyromero. llpenonoOuerii Korton Mbaszep, mypuTaHCKHA
MPOMOBEIHUK U PEIUTHO3HBIA MOPAIIUCT, CYUTAII, HAIIPUMED, YTO B AJIKOT0JI€ YTOHET XpHU-
CTHaHCTBO, a mpenogoOHbli Jluman buuep, Bo3rmaBmsBmIMKA AMEPHKaHCKOE OOIIECTBO
Tpe3BocTH B Havasie XX Beka 3asBIisiil, UTO IbSHUIBI KaK U YOUNIIBI HE HACTEIYIOT 1ap-
cTBO 00Xbe». MecTHBIE 00IIecTBa OOPHOBI C MBIHCTBOM, KaK TPABHIIO, BO3TJIABISINCH
MIPOTECTAHTCKUMH CBALICHHUKAMH, a BCTPEUN WX YJICHOB HOCHIIN PEIMTHO3HBIA XapakTep,
COTIPOBOK/1asICh COBMECTHBIMU MOJIMTBAMHU U IIEHHEM PEITUTHO3HBIX THMHOB.

[Ipon3BoACTBO M MpoOJaka aTKOTOIBFHBIX HAITUTKOB OBLIO OJHUM M3 HauOoee T0X0.-
HBIX BUOB IIPEANPUHUMATEIBCKON AesTeNbHOCTH B CeBepHON AMEpHKE HAYWHAS C KOJIO-
HUAJIBHBIX BpeMeH. depMephl MONy4aad CYIIECTBEHHBIH J0XOJ OT MPOJAaXH 3epHa sl
JINKEPOBOJOYHBIX 3aBOJOB. AJIKOTOJbHBIE HANUTKU IMPOJABAJIUCH B HAI[MOHAIBHOHN CEeTH
0apoB M TaBepH, 0OCITYXHBABIINX JKUTEIEH TOPOJIOB U MyTEHIECTBEHHUKOB BIIOIb 0OJb-
IIMHCTBA MApIIPYTOB MOYTOBOTO JIMIMKAHCA. bap sBIACS connanbHBIM EHTPOM aMepu-
KaHCKUX JIepEBEHb, TOPOJKOB U JaKe KPYIMHBIX TOPOJIOB.

OpHaKo MypUTaHCKOE OOJBIIMHCTBO CUUTAIIO, YTO JaXKe YMEPEHHOE MOTpedieHne all-
KOTOJIBHBIX HAITUTKOB OE3HPAaBCTBEHHO M OTPHUIATEIHHO BIUSET HA MOPAJIBHBIA OOJIHK KaK
OTJENIbHBIX MHJIUBUAYYMOB, TaK U Ha COCTOsIHHE OOIIeCTBEHHOW Mopanu B 1efoM. Mneo-
JIOTH IBUKCHHS 32 TPE3BOCTH He 0€3 OCHOBAHUS YTBEPIKIIAIH, YTO alIKOTOJIM3M MTOPOXKIAET
MIPECTYMHOCTh U OE€AHOCTB, a MOTOMY omaceH i obmecTsa. Lllupokoe pacnpocTpanenne
noTpeOJICHHsI TOPSIYUTEIBHBIX HAIMTKOB TAaKXKe YPEeBaTo MOTEepel Bephl B 6ora, 4TO paBHO-
CWJIBHO TMOEI aMEepUKaHCKOTO JyXa W Hamuu. M XOTS amkoronusMm ObUT JIeHCTBUTEIEHO
pacrpocTpaHeHHBIM siBiicHHEeM B CeBepHOM AMEpHKeE, Takue KaTacTpohUIECKUEe MPopoUe-

! Chronicle of America. ed. by Clifton Daniel, New York, 1989. C. 613.
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CTBa OBUTH CKOpEE IUIOJOM COOCTBEHHOTO BOOOPaKCHHSI M CTPAaXOB WICHOB IBHKCHUS,
YeM peaJIbHOM NEPCIEKTUBOM.

[epBoe 00mecTBO GOPHOBI 32 TPE3BOCTH OBLIO OPraHU30BaHO B ropoake Mopoy, mrar
Heto-Mopk B 1808 roxy'. Bekope oHE pacmpocTpaHmInCh 1o Beeit Amepuke. B 1826 roxy
0b110 ocHOBaHO AMepukanckoe O0mecTBo 3a Tpe3BocTs, [1, ¢.282] kotopoe B 1833 romy
HUMEJIO LIECTh THICSY MECTHBIX OTIENICHHH, a o0liee KOJMYECTBO €r0 YWICHOB COCTABIISIO
OKOJIO OJJHOTO MWJUTHOH 4enioBeK. B 1836 romy oHo ObuTo mipeoOpa3oBaHO B AMEpHKaH-
ckuit Coro3 TpesBoctu. IlokazaTenbHO, YTO HakaHyHe TpakgaHckor BoiHbl B CIIIA
(1861-1865), nBrokeHHUE 3a TPE3BOCTH OBLIO 0OJIce MAaCCOBBIM, M JIyUIlle OPraHU30BaHHBIM,
4YeM JIBUKEHHE a00IHIINOHHUCTOB.

B 20-30-e ronpr XIX Beka y4yaCTHUKH JIBHXKEHHS BBICTYNAIIM 32 Y>K€CTOUEHHE MPaBUII
JIUIIEH3UPOBAHUS [TPOIAXKH CIIUPTHBIX HAITUTKOB, YBEIMUYCHHE HAIOTOOOJI0KEHUS TPOU3-
BOJUTENIEH U IPOJABLOB AJIKOIOJbHOM NPOAYKIUHU, OTPAaHUYECHHE PO3HUYHOM IPOJAKHU
aNKOroJs MmoTpedutensiM. B psme ciiydaeB UM yaanoch NPUHATH 3aKOHBI, [TO3BOJIUBIINE
cylaM Hajarath mrpadsl WK TIOpEMHBIE CPOKHM Ha MPOJABLOB 33 HApyIIEHHE MPABUI
npojaxu. [leyaranuchk OecuucicHHbIE OPOIIIOPHI, MPEAYNPEIKAABIINE aMEPHUKAHIICB 00
OITACHOCTSIX, CBSA3aHHBIX C YIOTPEOJICHHEM aJKOTOJIs, CBA3BIBABIINX MUTHE C aTEU3MOM U
rpexoM. «/laxke TepBBIN CTakaH — TO IMIMPOKUH IMar K AIy», yTBEpKIAIOCh B 3THX 00-
paslax paHHEeH aHTHAJIKOTOJIBFHOW MpOoNaraHibl.

OngHako OJHM JUUIb MEPOINPHUATHS MPOMATaHIUCTCKOTO XapaKTepa HE MOTIU pe-
muTh npobnemy. [loHMMas 5TO, YneHBI ABMIKCHHS OOpPaTHINCh K 3aKOHOTBOPYECKOH
JeSITENFHOCTH Ha YPOBHE IITaTOB. MecTHBIE 00IeCTBa TPE3BOCTH HE TOJIBKO BHICTYTATN
C CaMOCTOSITEIbHBIMH 3aKOHOIAaTEIbHBIMA HHUIIUATUBAMH, HO TaKXKe COOMpaU MOIMUCH
B HNOJJEPKKY MECTHBIX MOJUTUKOB, Pa3ICABIINX UICU IBUKCHUS, U MMOXKEPTBOBAHUS Ha
ux u3buparenabubie komnanuu. B 40-50-x romax XIX Beka TpUHAIIATH IITATOB 3aKOHO-
JIATEIBHO 3aIPETIIN TIPOJAKY ANKOTOIbHBIX HATMTKOB®. DTH 3aKOHBI IO3BOJIAIM KOH-
(buckoBaTh aJKOTOJNBHBIC HAIMTKH B clilydae UX oOHapykeHus. Jlema cyja, CBsI3aHHBIC
C HE3aKOHHOHW MpOJa)Kell aJKoroJisd, 3aHMMAaIId Jydllee BpeMsl B KaJCHIApSIX CyIeOHBIX
3aceJJaHMid, YTO IMO3BOJISIO M30EKaTh OOBIYHBIX MPOBOJIOYEK HMIIM 3aTATHBAHHS PACCMOT-
pEHUS TAKOBI.

BaxHbIM 3]IeMEHTOM aHTHAJIKOIOJIbHOM Mponarasjbsl Bo BTOpoi moyioBuHe XIX Beka
BBICTyIAJIa MOMYJISIpHAs My3bIKa. Takue mecHH, Kak «OTel — MbsiHALA, MaTh — MEPTBaY,
«[ecars BeuepoB B 6ape», «MaJeHbKUH TI0TOK BUCKWY, «/Apyr mxun», u «Koponb Ajko-
rOJIb», 32aBOEBABIIUE OOIICHAIMOHAIBHYIO MOIYJISIPHOCTh, HECIU aHTHAIKOTOJBHOE «II0-
cmaamey» ciymarensaM [1, c. 398, 413]. B 1869 romy Onlma odpazoBana nmaptus Cyxoro 3a-
KOHa, a B 1874 roxy oOmeHanMoOHAIBHBIA XPUCTHAHCKUIN KEHCKHI COI03 TPE3BOCTH [1,
c. 427]. Nnorna 6oprba 3a Tpe3BOCTh NPUHUMANIA KOMHYHBIE QopMbl. OOLICHAMOHAIIb-
HYIO U3BECTHOCTb MOJIy4miia, HarpuMep, muccuc Koppu Hanus, ypoxaennas Kappu Myp.
Heynaunelii onpIT ceMEHON XKM3HU C JOKTOPOM-AJIKOTOJIMKOM, MMEN HEeOOBIYHBIE IIO-
cieactBus i Koppu. BoopyxuBmiics bubnueit u Tonopom, oHa OTIpaBHiach KPyIIUTh
OapHBIC CTOMKHU CHadana B pogHoM KaH3ace, a 3aTeM W 0 BCEM IITaTaM CpeHEH MOJIOCkHI
CHIA. OtuMm 3aHaTHEM MHUCCUC Harus mpozjoimkana 3aHUMAaTLCS BIUIOTh /IO CBOSH KOHYH-
Hel B 1911 rogy. XoTd HU O/lHa U3 «AaHTHAJIKOTOJIBHBIX)» OpraHU3allfil He permsiach OT-
KpBITO mojaepkath Hamuio u ee MeTopl, OHA, TEM HE MEHEe, cTajla OAHUM U3 OJIULIETBO-
pEHUI ABMKEHUS 32 3alIPeT aJIKOrOJIs.

! Chronicle of America. ed. by Clifton Daniel, New York, 1989. C. 241.
2 Chronicle of America. ed. by Clifton Daniel, New York, 1989. C. 349.
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Hecmortps Ha TO, 9TO, KaK MBI BUJMM, IBUKEHHE 32 TPE3BOCTH MPOOIHKATI0 HAOMPATh
CUJIy U TOCJE TPaXKIaHCKOM BOMHBI, €r0 yCIEXU HEPEJKO HOCHIIM BPEMEHHBIH XapakTep.
[Tocne OxkOHYAHUS TPAXKITAHCKONH BOWHBI OOJIBIIMHCTBO IITATOB OTMEHHWIIM 3alpeThl Ha
MPOJIaXy aJIKOroJisl, TAK KaK MHOTHME Cy[bl PU3HAIN BMEIIATEILCTBO B BOIPOCHI MPOU3-
BOJICTBA M MPOAAXH aJKOTOJIbHOW MPOAYKINH HEKOHCTHUTYIHOHHBIM. XOTS MPOTECTAHT-
CKO€ HacelleHHe MOJJePKUBAJIO CYXOW 3aKOH, UPJaH/ICKUE U HEMEIKHE UMMHUTPAHThI BbI-
CTYIIAJIH MPOTUB HETO, TaK KaK «COIHAILHOE» MOTPEeOICHNE aJIKOToIIs SBISIIOCH HEOThEM-
JIEMOW 4acThIO UX KyJIbTYphl. MHOTHE TIPEJCTABUTEIH CPEAHETO M pabOYero KiIaccoB Tak-
K€ HETaTMBHO OTHOCHJIUCH K HjIiee 3ampeTa (PakKTUIeCKH eIUHCTBEHHO JOCTYITHBIX ISl HUX
MECT COITMAIILHOTO BPEMSTIPOBOKACHUS — 0apOB.

B 1876 rony maptus Cyxoro 3akoHa BblIBUHYJIa reHepana [ puna CMuTa B KauecTBe
cBoero kapaunpara Ha noct npesuaeHta CIIA. OnHako OH HE CMOT COCTaBUTh KOHKY-
pEHIIMH KaHAWAAaTaM pecIyOJMKaHCKOM M AeMokpaTtndyeckoi maprtuil. CTaTh caMOCTOsI-
TENbHOU MOJUTUYECKON CUIION Yy CTOPOHHUKOB 3aIpeTa ajJKoroJisl TaK U HE MOJYyYHIIOCh,
OTHAaKO WX MOJINTUYECKOE BIIMAHHE 3a4acCTyI0 OKAa3bIBAJIOCH PEHIAIONINM apTyMEHTOM
B Oopnbe mpeacraBureneld Beaymmx mapTtuil. Tak, B 1880 romy rybepraropom mrara
Kanzac 6wt n30pan pecnyonukanen J>xon xon. [lobeny cebe on obecrneunn dmaroa-
P4 noAnepKKE CTOPOHHUKOB nmapTu Cyxoro 3aKOHa U 4iICHOB XPUCTHAHCKOIO KEHCKO-
r'o cOI03a TPE3BOCTH, B 00MeH Ha obemanue BBecTH CyXoi 3aKOH, KOTOPOE U BBITTOJHHUI.
Ha cnenyrommit rox, ycrynas JaBieHHIO M 00SCh MOTEPATh MOIICPKKY CTOPOHHHKOB
naptuu Cyxoro 3akoHa, MpPe3uIeHT XeHWc CBOMM YyKa30M 3alpeThil MPOJaxXy alKoToJs
B BOGHHBIX 4acTAX .

[Mpobnema nuddepeHunanuy HaceICHUsS 1O BOIPOCY OTHOLICHHS K CYXOMY 3aKOHY
B HEKOTOPBIX MECTHOCTSIX CTOSUIA CTOJIb OCTPO, YTO MOJUTHKH CTPEMUJINCh U30eraTh B3s-
THS OTBETCTBEHHOCTH I10 MPUHATHUIO WM OTMEHE COOTBETCTBYIOIIMX 3aKOHOB U HACTaWBa-
JIM, 4TO PeLIeHre TOJHKHO OBITh MMPHHATO W30Hpare siMu Ha pedepenaymax. [IpoBeaeHHbie
pedepeHayMBl K Pa304apOBaHHUI0 WICHOB OOIIECTB TPE3BOCTU OTMEHSUTH OTPAaHHYUTEINb-
HBIE 3aKOHOJIATENbHbIE aKThl. MECTHBIE MOJIULEUCKUE OPraHbl YaCTO HE CIIELIWIIN BBIITOJI-
HATH JEHCTBUS, MPEANMCAHHBIE aHTHAJIKOTOJIBHBIM 3aKOHOATeNbCTBOM. OOBIUHOM OTro-
BOPKOMW B TaKMX CJIy4asx SBJUIACH )kajio0a, Ha HEYKOMIIJIEKTOBAHHOCTh MECTHBIX OPI'aHOB
IIPaBONOPS/IKA, YTO HE MO3BOJISIO 3aHUMATHCS «METOYEBKOM» .

Hecwmortpst Ha psin HeyAad, yCHIIUS MO0 OTPAaHWYCHUIO TOTPEOICHUS alKOT OIS IPOI0II-
xannch. B 1894 ronmy mosBisercs erie ojHa OOIICHAIMOHATIbHAS OpraHHU3allMs, MOCTa-
BHBIIIAsl CBOEH 11eTbI0 OOpB0Y MPOTHUB MbsiHCTBA — JIura GOpHOBI MPOTHUB MUTEHHBIX 3aBe-
nenuit. [lepriil 3HauMTENBHBIN yeniex Jluru umen mecto B 1901 rony B Kansace, rue ak-
TUBHBIE JIEHCTBH €€ WICHOB M JaBJICHHE Ha MECTHBIE 3aKOHOAATEIbHBIE OPTaHbl MIPUBEITH
K 3akpeiTuiO OapoB. 1910 romy B pe3yibraTe BHIOOPHOW KaMIIaHMM M OPraHU30BaHHON
JIEATEeIIbHOCTH TPEICTaBUTENEN aHTHAIKOTOJIBLHOIO JIBMKeHUs 58 u3 88 okpyrop mrara
Oraiio BBenmn Cyxoi 3aKOH Ha CBOEH TeppUTOpHH. B mociemyromiye roasl, mpeaecTBo-
BaBIue NpuHATHIO 18 momnpaBku, Cyxol 3aKOH ObUT BBEJICH €IIIC B HECKOJIBKUX TOPOIax U
mectHOCTsIX CIHIA.

Bomnpoc 06 orHomennn k CyxoMy 3aKOHY CTall B&XKHBIM BOIPOCOM MOJIHTHUYECKON
xm3HU. Ero cToponHukn B KoHrpecce akTUBHO J0OOMpPOBalM MPUHITHE COOTBETCTBYIO-
miero 3akoHa. IIpencraBuTeny OOIIECTBEHHBIX ABH)KCHUHN BENM aKTHUBHYIO aHTHAIKOTOJIb-

! Chronicle of America. ed. by Clifton Daniel, New York, 1989. C. 450.
2 Jansson, Bruce S. The reluctant welfare state: a historical introduction to American welfare policies.
Wadsworth, 2001. C. 71.
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Hyto nponaranny. C apyroil CTOpOHBI, pacTyiias O0Ji1 HENPOTECTAHTCKOTO HAaCEICHUS
CHIA c 6onpIIMM HEJOBOJBCTBOM OTHOCHIIACH KO BCE YBEIMYHMBAIOUIEMYCS JIABJICHHIO
cTtopoHHUKOB Cyxoro 3akoHa. Camasi KpynHas AeMOHCTpalys IpoTecTa MPOTUBHUKOB 3a-
TIPETeHNs] ATKOTOJIS TT0/ JIo3yHTraMu «OTell MypUTaHCKUX 3aKOHOB — (haHaTm3M» u «Boc-
KpeceHbe OBIJIO CO3/[aHO ISl YENOBEKa, a HE YeJIOBEK MJIsi BOCKPECEHBS» COCTOSUIACh
B 1915 rony B Uukaro. B Helt npunsno ydactue 40 Teicay yenoBek. [IMKkupoBKa B razerax
U CTOJIKHOBEHUSI BO BpEMS Pa3IMYHBIX MEPONPUATUNA CTOPOHHUKOB M IMPOTUBHUKOB BBE-
neruss Cyxoro 3aKoHa CTajgo OOBIYHBIM sBIIcHHEM oOmiecTBeHHOW u3HM CIIIA Hadama
XX Bexa'.

Kak 051 TO HU OBLITO, TOJIOC TPOTHBHHUKOB 3aMpeTa, 3HAYUTENBHYIO YaCTh KOTOPBIX CO-
CTaBIISIN TIPECTABUTEHN HAIIMOHAIBHBIX W PEUTHO3HBIX MEHBITUHCTB, €CITU U OB CITBI-
IIeH, TO HEeJOCTaTOYHO, YTOObI HM3MEHHUTH MO3HMIHI0 MOJUTHYECKOTO HCTEOIUIIMEHTa
CTpaHbl, OPUECHTUPOBABILETOCA Ha MpoTecTaHTcKoe OonmbmnHCTBO. B 1919 romy Konrpece,
MPEOJI0JIEB BETO Npe3uAcHTa BuibcoHa, 3ampeTusl MpOU3BOJCTBO, TPAHCHOPTHUPOBKY U
ynoTpebiaeHne ankoronbHoi nponykiuu B CIIIA.

B 1933 rony ®panknun Pyssenst ormenun 18 mompaBky. [IpocymectBoBas 6e3 Ma-
noro 14 ner, Cyxoll 3aKOH HE OIpaBAall OXKUAAHUM CBOMX TBOPLIOB M HE CHAENal aMepu-
KaHIIEB €JMHCTBEHHOM HEMbIOLIEH ep>KaBOi B MUPE; CKOpee OH CO3/1ajl JOTIOJHUTEIIbHbIC
1IPOGIIEMbI IPABOBOTO H COLHATBHO-YKOHOMUYECKOTO XapaKTepa’.

JBIXEHUIO 32 TPE3BOCTh, KyJIbMUHALIMEN KOTOPOTO CTAll0 MPUHSITHE 18 mompaBKu
k koHCTUTYIMH CIIA, HECMOTpPS HA P MO3UTUBHBIX HICH, OBUTH MPUCYIIH P aHAN-
THYECKUX OIMMOOK M OTpaHWYCHUHU, CBENIINX OOpPHOY C aTKOroJIM3MOM K YHCTO perpec-
CUBHBIM MepaM. AJIKOTOJIU3M BBI3BIBAETCS MHOTMMHU (DaKTOPaMH, TECHO CBSI3aHHBIMH
C KyJbTypHOU cpeloil, CeMEHHBIM BOCIIUTAHUEM, HATUYUEM HIH OTCYTCTBHEM POJIEBBIX
Mozeneld u 00pa3noB s MMOoApaXKaHus, TeHETHUIECKON MPeapacIoiI0KeHHOCThI0, OeTHO-
CTBIO, MCUXOJOTUYCCKUMU U (U3MYESCKUMH (aKTOpaMH, PeKJIamMoi U T.A. Y TBEpXKaas,
YTO OCHOBHOUM NMPUYHMHOHN aJKOTONHM3Ma SBISETCS OC3HPABCTBEHHOCTb, JCSTENN JIBHIKE-
HHS 33 TPE3BOCTHh M30paIM YIPOIICHHBIN TTOAX0 K CIOKHOU mpobieMe. B peansHOCTH,
W 3TO JIOKa3bIBAET JIOJTas MCTOPUS JBHKEHUS OOPHOBI 32 TPE3BOCTh, HU IOPHIUIECKOE
3anpenieHUe aaKoTroJIbHOM MPOIYKIIUU, HU MPONAraH{uCTCKUE UCTOPUU O MOTYOICHHBIX
JKU3HAX AJKOTOJIMKOB, HU HA30MJIMBOE M arpeCCUBHOE MOPAIU3ATOPCTBO HE OKA3aIHCh
CITOCOOHBIME TIOJTHSITH aMEPUKAHCKYIO HAITUIO «HA HOBBIN, paHee HEBUIAHHBIN yPOBECHB
HPABCTBEHHOCTH" .

Cnucok HCMoJIb30BAHHBIX HCTOYHUKOB U JIUTEPATYPbI

1. Chronicle of America. ed. by Clifton Daniel, New York, 1989. 956 c.

2. Jansson, Bruce S. The reluctant welfare state: a historical introduction to American welfare policies.
Wadsworth, 2001.

3. Tyrrell, Ian. Sobering Up: From Temperance to Prohibition in Antebellum America. Westport, 1979.

4. Morgan, Edmund. The Puritan Dilemma: The story of John Winthrop. Boston, 1958.

! Chronicle of America. ed. by Clifton Daniel, New York, 1989. C. 589.

2 Tyrrell, lan. Sobering Up: From Temperance to Prohibition in Antebellum America. Westport, 1979.
290-297 c.

3 Morgan, Edmund. The Puritan Dilemma: The story of John Winthrop. Boston, 1958. 42
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VK 34.0

MPE3UJIEHT POCCUU KAK TAPAHT KOHCTUTYIIUA
POCCHVICKOM ®EJNEPAIINA

A.A. lllenenésa

cryzaeHt MHcTHTyTa TpaBa ¥ HAMOHAIILHOM Oe3omacHocTH TaMOOBCKOT0 TOCy 1apCTBEHHOTO
yausepcurera nmeHn [.P. JlepxxaBuna (Tam60B, Poccuiickas ®enepartist)

B oannou cmamee aeémop ananusupyem cooeposcanue u. 2 cm. 80 Koncmumyyuu Poccuiickoti
Dedepayuu, 20e codepxcumcs ungopmayus o mom, umo Ilpesuoenm agnaemcs eaparnmom Kow-
cmumy2yuu Poccutickoti @edepayuu. Ocoboe eHUMAHUE YOeNAeMCa XapaKmepucmuke cooepirca-
HUsA 0CHOB8HBIX yHKYul [Ipe3udenma, a maxoce cnocobsl Ux peanusayuu.

Kniouesvte cnosa: Ipesudenm, Koncmumyyus, nornomouus, obechevenue, 3auuma.

Cornacuo 4. 2 crateu 80 Koncrurynuu Poccuiickoit @enepanun: «IIpesunent Poc-
cuiickoit @enepanuu sBisiercss rapantoMm Koncrurynuu Poccuiickoit denepanuu, npas u
cBOGO YEIOBEKA U IPAXKIAHHHAY .

Onwupasick Ha UHPOPMAILIKIO, H3JIOKECHHYIO B JIAHHOM CTaThe, Mbl MOXKEM CJICNIaTh BbI-
BoA O ToM, uTO [Ipe3uneHT nomkeH He TOJIbKO coOmoaarh monoxennus Koncturyuun Poc-
cuiickoit denepaluu, HO U PEaIu30BbIBaTh X B OCYIIECTBICHUM CBOMX MoJiHOMOouui. Kak
HaM y’ke n3BecTHO Ha lIpe3umenTa BO3/I0)KeHO HEMaIoe KOJIMYECTBO 00s3aHHOCTEH nepen
00IIIECTBOM U TOCYAapCTBOM: OOECIIEUeHHE CYBEPEHHTETa CTPaHBI, OXpaHa IEIOCTHOCTH
rocy/apcTBa OT BHEITHHX W BHYTPEHHHX yTpo3, oOecredeHne COTIACOBAHHOTO JEHCTBUS
OpPraHOB TOCYJapCTBEHHOW BIIACTH, pPEAN3alis CHUCTEMBI «CAEPKEK W MPOTHBOBECOB)
B OTHOIIEHUM CYyJECOHOMN, 3aKOHOJIATSIILHOW M WCIOJHUTEIBHON BIIACTH, OCYIIECTBICHUE
MpaBOCYIUs, a TaKXke npeacTaBieHue Poccuu B CBOEM JHile Ha MEXAYHapOIHOM apeHe.

OcymiecTBIIsIs BHYTpeHHIOO MTONMTHKY Poccutickoit @eneparuu, Ilpesuaent Gpopmu-
pPYeT OpraHbl TOCYJapCTBEHHOW BJACTH, BO3Jiaras Ha HUX OOSI3aHHOCTH 110 O0OCECIICUCHUIO
3aIUTHI IPaB IPaKIaH U UX pealli3allli, HO TAaK:KE OH MOXKET PacIyCTUTh COCTaB JaHHBIX
OpPTraHoOB, €CJH TMOCYUTAET 3TO HeoOXOoAuMBIM. JlaHHYIO0 CBOIO (YHKIIMIO OH TPUBOJIUT
B JCHCTBHE, N3/laBasgs HOPMATUBHEIC MTPABOBBIC aKThHI: YKa3bl U pacmopsixeHus [Ipesumenta
Poccuiickoit @enepauuu.

He crout 3a0bBaTh 0 TakoW (GopMme pearn3anuy MOJTHOMOYHH MPEe3UJICHTa KaK exe-
TOJIHBIE TIOCTIAHUS, O KOTOPBIX YIIOMHHAET B cBoel crathe IIpokodreB B.H.: «Ha cospe-
MEHHOM J3Tare 0co0yr0 akTyalbHOCTh MpuoOpena Takas gopMa peanu3anusi MPe3HICHT-
CKUX IIOJJHOMOYHMH Kak exxeronHble nocnanus [Ipesunnenta PO denepansHomy Cobpanuto.
Bynyun mporpaMMHBIM TOJHTHKO-TIPABOBBIM JOKYMEHTOM, Takas ¢opMma pearu3aiuu
nostHoMouwnid [Ipesnnenta PO comepxut B cebe MOMOKEHHS UICOIOTUUECKOTO, IKOHOMH-
YECKOro U nmoyutuyeckoro xapakrepa. [locnanus Ilpesuaenta PO orpaxaroT To, Kak ria-
Ba TOCYyAapCTBa BUANUT CTPATETMUECKOE Pa3BUTHE CTPaHBI HA OJIDKANIIYIO MEPCIIEKTHUBY.
Taxum 00pa3oM, €KEroHbIC MOCIAHUS TJIABBl TOCYAPCTBA SIBJLIIOTCS BAXKHBIM HHCTPY-
MEHTOM pealn3aliy «rapaHTUHHBIX» noinHomouni [Ipesunenta PO B cdepe npas u cBo-
601 YeNoBeKA H MPAKIAHHHAY .

! Koncruryuus P® ot 12 nexabps 1993 r. // «Poccniickas rasera» 1993 r. Ne 237. Cr. 80 1. 2

2 [poxodrer B.H. [NomHOoMOuns mpesuaeHTa Poccun kak rapanta KoHCTHTYIWH: HCTOpHS, COBPEMEH-
HOCTb, TepcrekTuBbl // Hayka m oOpa3oBaHme: XO3SHCTBO M AKOHOMUKA; MPEANPHHUMATEIBCTBO: MPAaBO U
ynpasinenue. Pocros-Ha-nony, 2017. C. 85-89.
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Ha coBpemennom stane pa3Butusi Poccun npe3naeHTCKU KOHTPOJIb HEMOCPEICTBEH-
HO BKJIIOYAeT B ce0s aHAIN3 JeATeNbHOCTH TOCY/JapCTBEHHBIX OPraHOB M WX BIIMSHUS Ha
JlanbHelee pa3BuTre cTpanbl. Takas nedarensHocTh 1Ipesunenra Poccnn kak pa3 u umeer
Ha3BaHHE CTPATETHMYECKOM, TaK KaK €ro BIACTb OXBATHIBAET BCE TPH BETBH BIIACTH B Iie-
oM. He oTxoas OoT TeMbl JaHHON palOThI, YUUTHIBas coiepkanue crareid Koncturymum
Poccuiickoii denepanuu, Takas nesTelIbHOCTh [Ipe3uieHTa uMeer 3HaYeHUe B obecreue-
HUM COOJIIOACHUS IpaB YeJOBEKa M IpakJaHWHA, a TaKKe B MPOAYKTUBHOCTH U 3 dek-
TUBHOCTH JEATEJILHOCTH OPTaHOB CyeOHOM, 3aKOHOIATENIbHOIN U UCIIOJIHUTEIBHOM BIacTH
Ha Teppuropun Pocculickoit @enepanuu.

Taxoke CTOMT OTMETUTb, 4TO AJs 3G deKTHBHOCTH ocymiecTieHus [Ipesnaentom ero
dhyuxumii mpu HEM AeiicTByeT AnMuaucTpanus npu [Ipesunente Poccuiickoit @eneparumy,
KOTOpasi, B CBOIO O4epe]ib, CICIUT 32 TEM, YTOOBI €ro MOPYYCHUsI ¥ pelleHHs ObLIH B IIOJI-
HOW MEpE UCTIOJIHEHBI.

O nmanHOM opraHe B cBoeil crathe ynoMuHaeT A.B. Kypumienko: «BaxHyro ponb
B peau3alii MPe3nJeHTCKIX MTOJTHOMOYHNH 10 TapaHTHPOBAHMIO MPAB ¥ CBOOOT YETIOBEKA
U rpaxxaanuHa urparot Anmunuctpanus [Ipesunenta PO, coBeTsl 1 KOMHCCUU TIPU TJ1aBe
rocynapcra. Ocoboe BHuManue Ilpesunent PO u ero anmapar ynensiot padore ¢ obpa-
LICHUSIMU TPaXIaH KaK OAHOMY M3 BaXKHBIX MEXaHM3MOB II0 OXpaHe IpaB U cBOOOJ 4eso-
BeKa M TpakJaHuHA. Pe3yibpTaThl JaHHOU pabOThI TaK)Ke BBICTYNAIOT UCTOYHUKOM HH(DOP-
MHUpPOBaHUs IJIaBbl TOCYJapCTBA O MOJOXKEHHUH JIe B CTpaHE B OTHOUIEHUH OXpaHbI IIpaB U
CBOGOJI UeTOBEKA M TPaKJaHHHAY .

Takum 00pa3oM, MCXONsS M3 BCErO BBIMIEU3IOKEHHOTO, MBI MOXEM CJIENaTh BBIBOJ
0 TOoM, 4T0 Ha IIpe3uneHre Kak HENOCPEACTBEHHOM rapaHTe KOHCTUTyLuU Poccuiickoi
denepannu JIEKUT MHOXKECTBO 00f3aHHOCTEH M (YHKUUMH, TpeOyIOmUX HEOOXOAUMOCTD
nx ucnonHeHus. KoopauHamnys AesTeNbHOCTH FOCy AapCTBEHHOTO allapaTa, 3aluTa HHTe-
PECOB rocyaapcTBa Ha MEKAYHApOJHOH apeHe M cO3AaHue MOJUTHUKU, KoTopas Obl obec-
MeYnna JOCTOWHBIE YCJIOBUSI CYIIECTBOBAHUS U peajiM3aldy MpaB M CBOOOJ UYEIOBEKa U
rpakJaHruHa — BCE JIEKUT Ha IUIeYax IJIaBbl FOCYIapcTBa, M30paHHOIO HAPOAOM OBITH I'a-
PaHTOM, NPUHATOTO UMH K€ OCHOBHOI'O 3aKOHA CTPAHBI.

CnMCOK HCIO0JIb30BAHHBIX HCTOYHUKOB M JUTEPATypPbl
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CEKIINg

TOCYIIAPCTBO, ITIPABO, JINYHOCTh:
TEOPETUYECKHUE U NPAKTUYECKUE MOJEJU
B3AUMOJIENCTBUA

VK 342.31

B3AMMOJIEICTBUE TOCYJAPCTBA W OBIIIECTBA
CKBO3b IIPU3MY 3AIUTHI OCHOB KOHCTUTYHHUOHHOI'O CTPOA
POCCHUICKOM ®EJEPAIIAN B UPPOBYIO IOXY

J.P. Anumnees

CTyZeHT HalroHaIbHOTO MCCIIE0BATEILCKOTO YHUBEPCUTETA «BBICIIIAs IIIKOIa SKOHOMHKIDY
(Mockga, Poccuiickas ®@enepariusi)

Cmamus cooepoicum pasmbludieHue 0 3auUMOCBA3U 20cy0apCcmed U IUUHOCIMU 8 COBPEMEHHOM
yugposom mupe. Ilpednpunumaemes RONLIMKA PACKPbIMb IMOM BONPOC Yepe3 ACheKm 3auumbl
0CHO8 KOHCmMumyyuonHo2o cmpos Poccuiickou @edepayuu, ee cysepenumema u uHGOPMAYUOHHOU
bezonacrocmu, 6KIA0 8 KOMOpyio Oenaem u 2ocyoapcmeo, u awoou. Ilo muenuro aemopa, 5mo
OQOMICHO NOCIYIHCUMb MOTYKOM K HAYATLY HOBOU HAVYHOU OUCKYCCUU O SPAHUYAX JTUYHOU C80600bl
Ye08eKa 8 COBPEMEHHOM MUpe, d MaKice 0 OONYCHMUMOCTU BMeUAMeNbCmMEa 20Cy0apCcmed 6 d-
CIHYIO JCU3Hb, GKIIOYAsl OSPAHUYEHUEe C80000bl Cl08d, UCHONIb308AHUE KOMOPOU GOZMONCHO U
6 npomueonpasHvlx yensx. Pezyriomamom nacmosuell pabomovl SGSIOMCSE NPEONONCEHUL NO CO-
BEPUIEHCIMBOBAHUIO MEMOO08 NPABOBO2O PE2YIUPOBAHUs, NPEOCMABIEHHbIE C VUemOM HeOmUYic-
daemocmu U He3b101eMOCMU KOHCIMUMYYUOHHBIX NPA8 U 80000 4el08eKd U PANCOAHURA, d MAK-
Jice HanpaegneHHvle Ha 3auumy OCHO8 KOHCMUMYYUOHHO20 CMPOsL 8 YCIOGUSX (DOPMUPOBAHUS UH-
dopmayuonnozo u yugposoeo odbuecmaa.

Knroueswie cnosa: Koncmumyyuss P®, 0cHO8bI KOHCIMUMYYUOHHO20 CMPOsL, UHDOPMAYUOHHDBII
cygepenumem, unpopmayuonnas 6e30nacHocmy, Yupposvle MexXHONO2UU, NPABA U c80000bl Helo-
6eKa.

CoBpeMEHHBI MHp, IUHAMHYHO HAYIMIAHA B OyayInee IOJ BIMSHHEM HaydHO-
TEXHUYECKOTO TPOrpecca U MOpoxkKAaeMOM UM TI00aJIM3alluK, CTAaBUT TIepe] TOCy1apCTBa-
MU U WX TPABUTEILCTBAMH 3aJ[aud M0 O0ECIICeYCHHIO MHPOPMAIIMOHHON 0E3011acHOCTH U
3aIATe CYBEPEHUTETA CTPAHBI B YCIOBHAX MOBBIMIEHHBIX CKOPOCTEH Pa3BUTHS ITUGPOBBIX
TEXHOJIOTUH, JAMOIIUX MPOCTOP ISl TOSBICHHUS OOJBIIOTO KOJHUYECTBA MKEJAIOIINX HC-
M0JI30BaTh 3TY TCHACHIINIO B CBOMX HHTEpECaXx.

B wacTHOCTH, IpOOIIEMO¥ 171 BacTeld B KPU3UCHBIX CUTYaIMsIX, KOTJIa BOIPOC CO-
XpaHEHUsS KOHCTHUTYIIHMOHHOTO CTPOSI CTOUT OCOOCHHO OCTPO, MOXET CTaTh HWHTEPHET
U COIMANbHBIC CETU, OJHAK/BI YXKE MPOJESMOHCTPUPOBABIINE CBOK CIIOCOOHOCTH OBITh
OCHOBHBIM CIIOCOOOM pacrpocTpaHeHUs HHPOPMAIUU O MPOTECTaX B CTPaHAX, MO KOTO-
pPBIM IIpOKaTHIACch «apadckas BecHay'. He CIeyeT NaBaTh OIEHOK MECTHBIM IOJUTHYE-
CKHM pEXHMaM, HO MOCJIe UX MaJeHUS YKOHOMUYECKOE Pa3BUTHE ITHX CTpaH emie 00ib-
e yXyalmInmioch, a «...0a3WcHble TPOOJIEMBI...HUKyJa HE JEHYTCS NpPH HOBBIX Blia-

! Komsroea O.10., Kupkmk 3.A. BiusiHue HHTepHETa Ha yuacThe B mpotectax // Homurns. 2016. Ne 1
(80). C.91.
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cTsax»'. DTO CBUICTENBCTBYET O TECHOH CBA3M BHENPABOBEIX (OPM CMEHBI BIACTH C CO-
MaJbHO-3KOHOMHYECKUM YIIaJKOM TOCyAapCTBa.

Bo mHOroM mostomy cymectByer JlokTpuHa mH(popMannoHHoi Oe3zomacHocTH Poc-
cutickoit denepanuu, MPOBO3TIIANIAIONIAA BaKHBIE IS OYIyIIEro rocyIapcTBa U 00IecT-
Ba MPUHIIMIIEL, OY/b TO «...NMMPOTHO3HPOBaHKE, 00HAPYKEHHE U OllEHKA MH()OPMAIIMOHHBIX
yIrpo3» WU «...TIOBBIIICHHE 3aIIWIICHHOCTH KPUTHYECKOHW HH(POPMAaLMOHHOW HH(pa-
CTPYKTYpbI»”. [IpHHSITHE 5TOr0 JOKYMEHTA — Hy)KHbIH, HO IPH 5TOM HE ¢IMHCTBEHHBIH 1
JAJIEKO HE OKOHYATENbHBINA IIar B YKOPEHEHWH TMOHUMAHHS TOTO, YTO WH(OpPMAIMOHHAS
6e3omacHocTh B XXI Beke mpu3BaHa 0OECIIEYUTh COXPAaHEHHE KOHCTHUTYIIMOHHOTO CTPOS
CTpPaHBI.

[osiBnsiroTcss HOBBIE (OPMBI TPOTHUBONIPABHOW MEATEIBHOCTH C HCIIOJB30BaHUEM
nM(POBBIX TEXHOJOTHI, MOCATAIOMNE KaK HAa KOHCTUTYIIMOHHBIE IIpaBa M CBOOOIBI Yeio-
BEKa U TpakJaHWHA, TaK U HA OCHOBBI KOHCTHTYLIIMOHHOI'O CTPOSt M O€30MACHOCTH TOCY-
JapcTBa.

Cpeny OCHOBHBIX YTpO3 TOCYJapCTBEHHOW W OOIECTBEHHON Oe30MacHOCTH MOXKHO
BBIJICJINTH HapyIIeHUs 0€30MacHOCTH M yCTOWYMBOCTH (PYHKIMOHUPOBAHUS KPUTHUECKON
nH(popMaImoHHoi HHppacTpyKTyphl Poccuiickoit Denepanyn, a Takxke IesATEIHLHOCTS,
CBSI3aHHYIO C HWCHOJh30BaHHEM WH(POPMAIMOHHBIX W KOMMYHHUKAIIMOHHBIX TEXHOJIOTHI
JUTS PacIpOCTpaHEHUs U MpOoMaraHabl HASOJIOTHH (alm3mMa, IKCTPEMU3Ma, TeEPPopru3Ma U
cemapaTu3Ma, HaAHECeHHUs yIepOa Tpa)XTaHCKOMY MUPY, MOJUTHYECKOH W COIUAIBHOM
CTaOMJIBHOCTH.

Korga peus 3axomuT 00 yrpo3ax, HalpaBJICHHBIX MPOTHB ToyoxeHn KoHcTuTymm
P® ot HeperynupyeMbIx U KpaiiHe OBICTPO Pa3BHBAIOUIMXCSI HHPOPMAIIMOHHBIX TEXHOJO-
TUl, HEJOCTATOYHO YIIOMUHATh O BMEIIATENIbCTBE BO BHYTPEHHHUE MPOLIECCH OCY1apCTBa
WM KOOpPAMHALMIO MpoTecTOB. C INOMOILIBIO BCENPOHUKAIOIUX HOBEUIIUX HAy4HO-
TEXHUYECKUX JOCTHKCHUH MOXET OCYIIECTBISTHCS OMAacHOE HHPOPMAMOHHOE BO3EiCT-
BHE Ha CO3HAHHUE JIIOJEH, MPUBOJSLICE K MOTHOMY MPUHATHUIO HACEJICHUEM IO0JaBacMOM
BHEIIHUM areHTOM HETaTHBHON WH(OpPMAIINH, KOTOPas OYEHb YacTO «...MOYKET 3aCTaBUTh
JIEACTBOBATh BO BpEI, JaKe IMPHUBECTH OOIIECTBO K KaTaCTpO(i)e»3. CTOUT OTMETHUTh, YTO
AKTUBHO paboTaTh B 3TON 00JaCTH WHOCTPAHHBIC CIIELICITYX OBl CIIOCOOHBI HE TOJILKO C IIe-
nei0 GopmupoBarms B CMU kpuTHYEeCKH HACTpOeHHOTO (hOHA, HO M JJIA TOJYYCHHS Ka-
KHX-TO KOHKPETHBIX CBEJICHUI OT JIUII, UMEIOIIHX JOCTYII K TOCYJapCTBEHHOH TaifHe.

[IpaBo, pa3zBuTre UHPOPMAITMOHHBIX TEXHOJOTHIA U YEJIOBEK, TOAMAIAOIINHA 10T BIIHSI-
HUE 3TUX IIPOIIECCOB, — 3TO He KOHKYPEeHThL. OOIIECTBOM YK€ 0CO3HaHa HEOOXOIUMOCTh UX
B3aMMOJEICTBUA HE TOJIBKO HA HALMOHAJILHOM, HO ¥ Ha MEXTyHAPOJHOM YPOBHE.

CeroaHs Ha MEXIYHApPOIHOM yPOBHE €CTh LEJBIN Psii MHOTOCTOPOHHHUX COTJIAIIECHHIA
B pamkax ¢opmaros LHOC, BPUKC, CHI u t.1.

Takum 00pa3oM, B YCIOBHUSX TIIOOATH3AIMH H MEXTOCYJapCTBEHHOTO B3aMMOJICHCT-
BHSA 711 TPOTUBOICHCTBHS UCTIONB30BAHNA MU(PPOBBIX TEXHOJIOTHI KaK MHPOPMAIIMOHHO-
IO OPYXKHSl B MPECTYITHBIX, TEPPOPUCTHUECCKUX U IKCTPEMHUCTCKUX LENX HEOOXOIMMO He
TOJILKO Pa3BUTHE HAIIMOHAIBHOTO MPaBa, HO U MEXAYHAPOIHOTO WH(GOPMAIIMOHHOTO TIpa-

! ®urysn JLJI. DKOHOMHUECKHE TIPHIMHBI H MOCTEACTBHS «ApaGCKoi BecHED» // [Ipo6IeMBl COBpEMEH-
HoM skoHOMHKH. 2012. Ne 1. C. 91.

% CoGpanue 3akoHOmaTenbcTBa PAD. 2016. Ne 50. Ct. 7074.

3 latimapeBa 1.H. MHbopManmoHHas cocTaBIsIONIas HAMOHAIBHOM Oe3omacHocTH // BecTHUK AnbITei-
CKOTO rocymapcrBeHHoro yHmBepcutera. Cepus 1: PermonoBemenme: ¢umocopust, MCTOpHS, COIMOIOTHS,
IOpUCIPY ACHIUS, TOJUTONIOorH, KyabTyponorus. 2007. Ne 1. C. 388.
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Ba, a 3HAYMUT «IH(pa» IpHoOpeTaeT OYeHb OONBLION BeC B JIeJIe 3alIUThl OCHOB KOHCTUTY-
[MUOHHOTO CTPOS CTPAHBI.

BBuay TOr0, YTO TEXHOJIOTHSIM CBOWCTBEHHO OUEHb OBICTPO MOSBIATHCS M BHEAPATHCS
B KM3Hb OOILECTBA, CJACAYET BBIACIUTH PsiIi MEPOIPUATHHA, KOTOPBIE MTO3BOJSAT METOAAMU
MPaBOBOTO PETYJIUPOBAHUSI 00ECIICUUTD 3aIMUTY OCHOB KOHCTUTYLIMOHHOTO cTposi Poccuun
B IU(POBYIO 3MOXY:

1. U3-3a cymiecTBOBaHUS CJIOKHOCTEH C TOHECCHUEM 10 HACENICHUS CBEACHUH O IpH-
HUMAaEMBbIX HOPMAaTHBHO-IIPABOBBIX AKTaX B pPa3JIMUHBIX O0JACTAX >KU3HH OOIIECTBa,
a TAaKXKe B CBSI3U C OBICTPBIM Pa3BUTHEM WH(POPMAIMOHHBIX TEXHOJIOTUH, CTAHOBHUTCS He-
00XOIMMBIM TOSIBJICHUE paOomarouie2o npasosozo UH@GopmMuposanus, Koropoe Oyaer no-
HOCUTH [0 JIIOZEH aKTyaJbHYy!0 HHQOPMAIMI0O U yCHIHUT 3(()EeKTUBHOCTH NESATEIBHOCTH
OPTaHOB IOCYIaPCTBEHHOM BIACTH . DTO, B CBOKO OYEpEIb, OCTIOCOGCTBYET U 3alllHTe OC-
HOB KOHCTHTYLIMOHHOI'O CTPOSI CTPaHBI, KOTOPHIH, BO-TIEPBHIX, OyneT Oonee 3¢(eKTHBHO
OTCTauBaThCS CaMHUM TOCYIApCTBOM, M, BO-BTOPBIX, OYyZET JIydlle MPUHUMATHCS TpaKaa-
HAMH, CTENICHb BHEIITHETO BO3/ICHCTBUS Ha KOTOPHIX OyJIeT 3HAYNTEIFHO CHAKEHA.

2. Heo0GxomuMmo omepaTMBHO OTBEYaTh BHI30BAM BPEMEHH, MOSBICHUIO HOBBIX MPO-
SIBIICHUN pa3BUTHA LH(POBHIX TexHoJorui. B wactHoctu, B Poccun 1o cux mop orcyTcT-
BYET NIPaBOBOE PETYJIMPOBAHUE KPUITOBAIIOT, HECMOTPSI HA HAIWYKE Psiia 3aKOHOAATEIb-
HBIX TIPEJIOKEHUH O CO3/IaHUH TOHITHS «HU(PPOBBIX aKTUBOB». U TyT OTKPHIBAIOTCS /1B
MyTH JUIS 3aIUTHl MH()OPMAIIMOHHOW 0€30IIaCHOCTH CTPAHBL: J1e2aau308amy maxue aKmu-
6bl 1 OpaTh HAJOT ¢ UX 000pOTa, MOJIydas IONOJHUTEIbHbIE T0XO0bl B TOCYAaPCTBEHHBIH
OrokeT, Kak 370 nenaror Cunramyp u Hopserus, mubo nmoctynuts kKak Kurtail, KoTOpbIif
3anpemun NOTHOCMbIO COOMEEMCMEYIOWYI0 NMop2o6io’. ITOT BOMPOC ellle TONEKHT
JIUCKYCCHU, HO HEOOXOIMMOCTh PEryJHpOBaTh NaHHYIO cepy OueBHAHA, BEeIb €€ IOJs
B MHPOBOIl 5KOHOMHKE CKJIIOHHA K IIPOJOKUTEIILHOMY POCTY.

3. HeoOxoauMo oOecneuuTs nogviuieHue yYyeHHocmu uH@opmayuu u 3HaHuti B Kade-
CTBE BAXHOTO pecypca W ABHXKYIIEH CHJIBI COLMAIbHO-3KOHOMHYECKOTO, TEXHOJIOTHYe-
CKOTO W KYJBTYPHOTI'O Pa3BUTHs. OJTa 3ajada B TOM YHCIIE IPEAyCMOTPEHA HOBBIM «Maid-
ckuM ykasom» [Ipesnnenta Poccuiickoit denepammn’.

4. TlpencraBnseTcs BaXXHBIM opMuposaHue pvlHKa UHGopmayuy u 3HaHul HapaBHe
C PBIHKaMHM NPUPOIHBIX PECYPCOB, TPYyZa U KanuTajga. XOTs 3TOT MPOLECC MPOA0IIKAETCS
yKe JUTUTEIbHOE BpEMsl, TeM HE MEHee, OH ellle He 3aBeplleH M HYXIAeTcs B JONOJIHU-
TEJIILHOM CTUMYJIMPOBAaHHH CO CTOPOHBI FOCYJAPCTBEHHBIX HHCTUTYTOB.
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VK 340.0

EBPOINENCKHUM ONBIT PET'YJINPOBAHUSA ITPUHIIUTIOB
CYJEBHOM 3AIIIUTHI IPAB YEJIOBEKA

O.B. bensanckas
npodeccop Kadeapsl TCOPUX U UCTOPHH TOCYIapCTBA U paBa MHCTUTYTA IpaBa U HAITHOHATLHOU
6e3omacHocT TaMOOBCKOTO TOCyIapCTBEHHOT0 yHUBepcuTeTa uMeHu [.P. JlepxaBuHa, K.10.H.,
noueHT (Tam60B, Poccuiickas ®@eneparius)

Packpwisaemcs cucmema poccutickux npuHyunog cy0eOHoll 3auumsl npas Yeio6eKd 6 CPAaHU-
MeNbHO-NPABo8OM ananuse ¢ esponetickumu npunyunamu. Ommeuaemcs, 4mo npUHYUnsL 8 omedecn-
BEHHOM HAYUOHAILHOM 3aKOHOOAmenbCcmae Obl8aom obuue (Ui KOHCMUMYYUoHHble), ompaciesble u
Medicompaciesvie. AHANU3 OCHOBONONAANOWUX NPUHYUNOS, CYWeCMBVIOWUX 8 npase esponetcKux
cmpan, asmop cOendi Ha OCHO8e HOPM NpPAasosvix cucmem makux cmpan kaxk @Ppanyus, [epmanus u
Hmanus. H3yyenue npunyunos sauumol 8 OGHHbIX CIPAHAX NO380IUNO bIABUMb 0bUjee U 0COOeHHOoe
8 NOCMPOEHUU CUCTNEMbL 3aUUMbl U CONOCMABUMb OAHHBIL ONBIM C POCCULICKUM.

Henaemca 6v1800, ymo cucmema NpuHYUNO8 cyoedHol 3auwjumvl npag yeioseka 8 Poccuu u
6 makux egponetickux cmpanax kax @panyus, I'epmanus, Umanus npedcmasisiem co6oil cogOKyn-
HOCMb NPAasosblx HOPM, PeIAMEHMUPYIOWUX No8edeHue YUACMHUKOE CYOONPOU3800CMEd, OHA
uMeem HOpMAMuUGHoe 3aKpenjienue Ha KOHCIMUMYYUOHHOM U OMPACIeB80M YPOGHAX U GKIIOUAEm
MedHCOYHApOOHble NPUHYUNBL CYOEOHOU 3auumyvl npas uenogeka, 3akpenienHvle ¢ Esponeiickou
KOHBEHYUU 3auUmbl NPAG YeI08eKa U OCHOBHBIX C80000, A MAKICE 8 UHBIX MENCOYHAPOOHBIX 0020~
80paAX, pAMUPUYUPOBAHHBIX YKAZAHHBIMU CHPAHAMU.

Knroueevie cnosa: cyoednas sauwuma, npuHyunsl CyO0eOHOU 3auumol, NPUHYUN COCMA3AMENb-
Hocmu, yHuguxayus npunyunos, Koneenyus o 3awume npas yeio8eka u 0OCHOBHbIX c80000.

Bseoenue. Tpuanate jetT Hazan oduuuanbHAs MO3WIUS POCCHICKOTO TOCYIapcTBa,
cymiectBoBasiiero B nepuos CCCP, Beipaxanack B TOM, 4TO 00ECIICUCHHE NIPaB YEJI0BEKa —
BHYTPEHHEE JIeJI0 TOCYJapCTBa U HE 3aBHCUT OT UMEIOLINXCS HOPM MEXIyHapOAHOTO Ipa-
Ba. UHTerpanusa Poccun B MHpoBOe COOOIIECTBO CYIIECTBEHHO M3MEHHJIA €€ BHEIIHIOK
MOJIUTUKY W MOOyAwia K MPU3HAHHUIO Psiia TYMaHHCTUYECKHX M OOIIeIeMOKPaTHIECKUX
HOPM U NPUHIUIIOB B MEXIYHAapOJHBIX OTHOIIEHUsAX. COTpyAHUYECTBO C IPYTMMHU CTpa-
HaMH 110 BOIpOcaM 00eCIIeUeHHsI U 3alIUThI [IPaB YeJI0BeKa CyAeOHBIMU OpraHaMHu, OTpe-
00BaJI0 BEIPAOOTKH €IMHOTO TOAX0/a K (QYHKIIMOHUPOBAHHIO CYIcOHOMN 3aIUThI.

Pa3BuTHE 1 COBEPIICHCTBOBAHUE HHCTHTYTA CyJeOHON 3aIIMTHI MPaB YeJIOBEKa JOJIK-
HBI IPOMCXOJUTH CHHXPOHHO KaK Ha MEXIyHapOAHOM, TaK U HA HAIIMOHAJIHHOM YPOBHSIX.
B 3T0#t cBA3WM, MaHHBIH WHCTUTYT, SABJSSCH CAMOCTOSITETIHHBIM IIPABOBBIM HWHCTHTYTOM,
MIpEJICTaBJIeH MaTepHaJbHBIMU M IPOIleCCYaIbHBIMM HOPMaMH, UMEET MPU3HAKU MEXKIO-
CYJapCTBEHHOCTH U HAATOCYIapCTBEHHOCTH, YTO CBHIETEILCTBYET O BaKHOCTH IAHHOTO
HMHCTUTYTa KaK CpeJCcTBa 00eCICUeHHsI HHTEPECOB JIMYHOCTH.
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Ocnosnas wacme. Poccuiickue TMPUHITATIEI CYACOHOHN 3aIUTHI PaB YeIOBEKa — 3TO
HOPMAaTHBHO PETJIAMEHTHPOBAHHBIE MPUHIIUITBI OTHPABICHHUS MPABOCYAUS U CYAOMpPOU3-
BozcTBa. OHM OBIBAIOT OOIINE MM KOHCTUTYLIMOHHBIE, OTPACIIEBBIC 1 MEXOTpAacieBhIE.

Koucmumyyuonnvle npunyuns cyieOHOM 3alUTHI MPaB YeIOBEKa — 3TO HOPMAaTHUBHO
peritamentrpoBanHbele B KoHcrutynuu Poccuiickoit @enepanuy OCHOBOIIONATANOIINE
TIPHMHIMIIE! OTIPABICHHUs NPABOCYIHS U CYIOIPOU3BOACTBA . KOHCTHTYLIMOHHbIE IPHHIH-
IbI Cy1eOHOM 3aIIUTHI IIPAB YEIOBEKa YHUBEPCABHBI U SBJISIFOTCS HCXOJHBIM HAYAIOM JIJIS
orpesieNieHns e€ CYIIHOCTH BHE 3aBHCHMOCTH OT TPOIECCYAbHBIX ()OPM OCYIIIECTBICHHS
cyne6Hol BiacTu. Bmecte ¢ Tem, KaXKAbIil MPUHIUI, 3aKPETUIEHHBIA B MPOIECCYaIbHOM
3aKOHOJATENbCTBE, B KOHEUHOM CUETE, MPEACTABISICT HOPMATUBHYIO KOHKPETU3ALUIO 110-
noxxenuit Koncruryuuu PO.

Ompacnesvie npuHyunvl cy0eOHOU 3auumsl Npas 4eiosekda — PeriiaMeHTUPOBaHHBIC
B MpOoILEecCyabHOM 3aKOHOAATENBCTBE MPUHLUIIBI, OTPa)Kalollie 0COOCHHOCTH TOTO WU
WHOTO CyJOIPOM3BOJICTBA: B YTOJOBHOM MpOIlecCe: MPUHIUI MyOIUIHOCTH, MPE3YMITIUS
HEBHHOBHOCTH; B TPAYKTAHCKOM — IPHUHITUN TUCTIO3UTUBHOCTH, TIPE3YMIIIIHSI BAHOBHOCTH.

Meoswcompacnesvie npunyunst cy0ebHOU 3auumsl HPas 4en08eka — yCTOMUUBBIE IPHH-
LIMIIBI OTTIPABJICHUS MPABOCYIIUS U CYJONPOU3BOACTBA, UMEIOLIUE 3aKPEIICHUE U peallu-
3allMI0 B HECKOJIBKMX aKTaX, BBIPAXKAIOIIMX «OCHOBBI IIPaBOCYIUs, CYIOIPOH3BOJACTBA:
MIPUHINIT HETIOCPECTBEHHOCTH, TPUHIUI CBOOOBI OIEHKH JI0Ka3aTeNbCTB, MPUHIUI He-
MIPEPBIBHOCTH CYJIeOHOTO pa30upaTenbCcTBa, MPUHIUIT HEU3MEHHOCTH COCTaBa Cyla, IPUH-
LM YCTHOCTH, TIPUHITAIT 00KATOBAHHUS CyICOHBIX TTOCTAHOBICHUID .

Takum 00pazom, poccuiickas MOJETh MPUHIUIIOB CyIeOHOW 3aIUTHI MIPaB YEIOBEKa,
o mueHuio B.K. BoxbeBa, npeacraBisieTr co00il «COBOKYIMHOCTh PEUMYIIIECTBEHHO KOH-
CTUTYIMOHHO-TIPABOBBIX HOPM, OIIPEICISIOIIUX OCOOBIN MOPSIOK CYAOMPOU3BOICTBA, OC-
HOBaHHOTI'0 Ha peaju3alyy IPUHIUIA «IUCTOW» COCTA3ATEIILHOCTI .

EBpormeiickas cucteMa NpUHIMIIOB CyleOHOW 3alIMTHI MIPaB YeJIOBEKa UMEET MHOTO-
YPOBHEBYIO CTPYKTYPY:

— nepevili YPOBEHDb COCTABIIAIOT PUHLUIIBI, PErJaMEHTUPOBAHHBIE B YHUBEPCAIbHBIX
MEXIyHapOIHBIX aKTaX, B YaCTHOCTH BceoOmieil nexnmapanuu npaB deioBeka, MexayHa-
POIHBIX MakTax. JTO NPUHLIUI PABEHCTBA, IPUHIMII CIIPABEJINBOTO CYAEOHOTO PacCcMOT-
peHUs [ell, Mpe3yMNNHs HeBUHOBHOCTH, TMPUHIIUIT 3aKOHHOCTH, MPHUHIHUI ITyOIUIHOCTH,
MIPUHIINIT HE3aBUCUMOCTH, IPUHIIAI OECTIPUCTPACTHOCTH, MIPUHIINIT HAIIMOHAIBHOTO SI3bIKA
CYJIOTIPOU3BOJICTBA, NMPUHIMI MMETh IOPUAWYECKYIO MOMOILb 3allUTHHUKA, MPUHIMI pa-
3YMHOCTH CPOKOB PaCCMOTPEHUS €I, IPUHIIUI HEMTOCPEICTBEHHOCTH.

— 6mopotl — dTO TMIPUHITATIEI CYIeOHON 3aIIUTHI IpaB YejaoBeka EBporrelickoro cor3a u
Cogera EBpomnsl, 3akperuieHHbie B KOHBEHIIMM O 3amuTe MpaB YeIOBEKa U OCHOBHBIX CBO-

! B 4acTHOCTH 3TO: MPHHIKI 3aKOHHOCTH, NPHHIIAI COCTA3ATENBHOCTH H PABEHCTBA CTOPOH, TPHHIIKIT
OCYILECTBICHHS MIPABOCYAUS. TOIBKO CYIOM, IPUHIMI HE3aBUCHMOCTH CyJIeH, IPE3yMIIIHs HEBUHOBHOCTH,
MPUHIMUIT TapaHTUPOBAHHOTO MPEJOCTABICHUS KBATM(HUIMPOBAHHOH IOPUANYECKOI HOMOLIH, TIPUHIIUIT TOCY-
JTAPCTBEHHOTO $I3bIKa, MPHHIMI TJIACHOCTH, IPHHIWI yBa)KEHHSI YECTH M JOCTOMHCTBA YENIOBEKA, IPHUHIHII
OXpaHBI IIPaB M CBOOOJ YeNOBEeKa, IPHHIINI ITOJICYTHOCTH pacCMaTPHBAEMOTO Jelia, MPUHIUI 00KaJOBaHU
Cy1eOHBIX TOCTAHOBJICHUH.

% 3n06uHa O.B. OCHOBHbIE HANpPABICHHS COBEPLICHCTBOBAHUS HOPMATHBHO-IIPABOBOM pErIaMeHTAIHH
MIPUHLIKIIOB CyeOHOW 3aIUTHI IPaB YesioBeKa // AKTyalbHbIE POOIEMBbI COBEPIICHCTBOBAHMUS 3aKOHOIATE b~
CTBa M NPAaBONPHMEHEHMS: MaTepuaibl MEXAYHapOJHOW Hay4yHO-NpaKTHYecKoil koHpepeHuuu (r. Yda,
21 ¢espans 2011 r.): B 3 4. / mop o6m. pen. A.B. Parynmuna, M.C. llaiixymnmuaa. Ya, 2011. Yacts 1. C. 146.

? Boxse B. K BOIpocy 0 COCTA3aTENBHOCTH B POCCHICKOM YTOIOBHOM Hpouecce // YToIoBHOE IpaBo.
2001. Ne 1. C. 53.
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6ox 1950 r.! 1 Xapruu ocHoBHBIX 1paB EBporeiickoro corosa’. [IpiHMedaTebHO, U4TO 110-
CJIEJHSSI BKIIIOYAET B ce0s B MOJHOW Mepe W MPUHIIUITBI OCYIIECTBICHHS Cy/IeOHOM 3amu-
ThI [IPAB YEJIOBEKA, PErIIAMEHTUPOBAHHbIE EBPOIIECKON KOHBEHIIMEH.

— mpemuti ypOBEHb IPEACTaBJICH NPUHIMIIAMHM CyACOHOM 3aIllWThl IIpPaB 4YeEIOBEKa
B PaMKax HallMOHAJIBHBIX [IPABOBBIX CUCTEM.

s ompeneneHusi cymHocTn EBpomneiickol cucTteMbl cyJeOHON 3alMTHI MpaB de-
JI0OBEKa, HaMM OblUIa MPOaHAIU3HUPOBaHA HOPMATHUBHO-IIPABOBAs PEriaMEHTALUsl OCHOB-
HBIX IPUHIMIIOB JAHHOW CHUCTEMBI. AHAJIN3 OCHOBOIIOJNATAIOIIUX MPHHIIUIIOB, CYIIECT-
BYIOIIMX B IIPABE €BPOIEHCKUX CTPAH, MBI CIEJaId HA OCHOBE HOPM IPABOBBIX CHUCTEM
Takux cTpaH kak @panuus, 'epmanus u Utanud. M3ydyenne npuHIMNIOB 3alIUTHl B JaH-
HBIX CTpaHax I103BOJIWJIO HaM BBIABUTH O0IlEe U OCOOCHHOE B IIOCTPOCHUU CHCTEMBI 3a-
IIUTHI U COIOCTABUTH IAaHHBIA OIBIT C POCCUMCKAM. MBI IPUXOJHUM K CIELYIOLUIUM BbI-
BOJIAM.

1. Cucrema npUHIUIIOB CyaeOHON 3alUTH IpaB 4ejoBeKa B Poccuu u B Takux eBpo-
neiickux crpanax kak @pannwms, ['epmanus, Mranms npeacraBisier co60if COBOKYIMHOCTh
MIPaBOBBIX HOPM, PETVIAaMEHTHPYIOIIHUX MOBEJEHUE YYAaCTHUKOB CyJnonpousBojacTBa. Cuc-
TeéMa JJaHHBIX NPUHIIUIIOB UMEET HOPMATHUBHOE 3aKpEIlJIEeHHEe Ha KOHCTUTYLIMOHHOM U OT-
pacieBoM ypOBHSAX M BKJIIOYAET MEXIYHApOIHbIE IPUHIMIIEI CyJeOHON 3alIUThl IIPaB 4e-
JIOBEKA, 3aKpEIUICHHbIE B EBpONEICKON KOHBEHLMHU 3allUThI IIPAB YEJIOBEKA U OCHOBHBIX
cBO0OJ, a TaK)K€ B MHBIX MEXIYHAPOAHBIX JOrOBOpax, paTU(UIMPOBAHHBIX YKa3aHHBIMH
CTpaHaMH.

2. AHanu3 cUCTeMBl MPUHIUIIOB CyIe0HOW 3aIIWTHI IPaB YeIOBEKa, MMO3BOJSIET TO-
BOPHUTH O HAJIMYMUU HAIlMOHAJIBHBIX MOJENIeH CYHIECTBOBAaHHUS NAHHBIX NMpUHIUIOB. OT-
JUYUTENIbHAST OCOOCHHOCTh KaXKAOH MOJETH XapaKTEepHU3yeTcsl CBOCH, HCTOPUUYECKH CJIO-
KUBILEHCS COBOKYIHOCTBHIO IPUHIUIIOB CyA€0OHON 3alUThI IIPaB YeJIOBEKA, 0] BIUAHU-
€M IIPUHLMIIOB, 3aKPEIUICHHBIX IPEUMYLIECTBEHHO EBpONENCKON KOHBEHIMEH, a TaKXkKe
BHYTPUTOCYJapCTBEHHBIMH OCOOCHHOCTSIMH COJIEPKAHMSA M Pealu3allMy JaHHBIX MPUH-
LUIIOB.

3. 'epmanckast MOJieNlb IPUHIIMIIOB CYA€OHOW 3alUTHI IPaB YeIOBEKa XapaKTepu3y-
€TCs, Ha Hall B3IV, JOMUHUPOBAHWEM IIPHHIMIIA aKTHUBHOCTU CYJa IPU OTIPABICHUU
MIPaBOCY NS U YIIEMIICHHEM IIPHHIUIIA PAaBEHCTBA.

@OpaHITy3cKas MOJIENb CUCTEMBI IPUHITUIIOB CyZeOHOM 3aIIUTHI TIPaB YeIOBEKa, OTIIU-
YaeTCsl MPUOPUTETOM IPHUHLIMIIA NPE3YMIILUA HEBUHOBHOCTH, KaK B YTOJIOBHOM, TaK U
B Ipa)<aHCKOM IIpollecce, OTMETHM aKTHBHOE BHEJPEHHE IPHUHLMUI CIPaBEAIUBOCTU U
[IeTIeCO00Pa3HOCTH.

WranbesHckass MOAEIb — XapaKTEpU3yeTCsl TEHIACHIUEH yBEIUYEHHs 3HAYEHUS MPUH-
LMIIa PABEHCTBA YYACTHUKOB CYAONPOM3BOJCTBA, & TAKXKE CTPEMIICHMEM 3aKOHOJATels
aKTyaJIM3UPOBATh 3HAUYECHUE NPUHIINIA PAa3yMHOCTH CPOKOB PACCMOTPEHHUS Al

4. OcoOeHHOCTh KaX/I0W HAIIMOHATIBHOM MOJIEH MPUHIUIIOB CYeOHON 3allIUTHI MIPaB
YeJI0BEKa, Ha Hall B3TUIAJ, BBIPAYKAET COACPKAHUE U PEATU3aLUI0 B HEW, NPEXKAE BCErO,
MIPUHLIMIIA COCTA3aTEIBHOCTH.

! HpHHHHH 3aKOHHOCTH, NPUHIHUII HAIMUOHAJIBHOTO A3bIKAa CYyJONPOU3BOACTBA; NMPUHIHUII PAa3yMHOCTHU
CPOKOB pacCMOTPEHUSA YI'OJOBHBIX ACJI: IPUHOUIT CIIPAaBEAJIMBOCTH cyz[e6Horo p336I/IpaTeJ'[BCTBa; TMIpUHIOUIT
TJIACHOCTH; NPE3yMIIUA HEBUHOBHOCTH,; NPUHINII UMETH OPUANYECKYIO ITOMOIIb 3alIUTHUKA, IPUHIINII HETIO-
CpEACTBEHHOCTH.

2 HpI/IHHI/IH €IUHCTBA U HE JUCKPUMHUHAIUU I'PAXKIAHCKUX, MTOJIUTUICCKUX U COMUATIBHO 9KOHOMHUYCCKUX
npaB u CBOGO,H YCJIIOBCKA; MPUHIHUIT YBAXXCHUSA YCITOBEUCCKOTO TOCTOUHCTBA, IMPUHIIUIL obecreueHust nopaB u
CB060}1 YCJIOBCKA U I'paXIaHWHA, IIPUHIUII pAaBEHCTBA, IIPUHIUII COJIMAAPHOCTH, IIPUHIUIL JEMOKPATUH.
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[IprHIMI COCTS3aTENbHOCTH OKAa3bIBA€T BJIMSHHE Ha COJEpXKAaHHE M OCOOEHHOCTH
peaiM3aii WHBIX TPUHIUIOB CyAeOHON 3alluThl IpaB dYeNIOBEKa, MPEUMYIIECTBEHHO
MPUHIMIA PABHONPABHS, MPUHIIMIIA BCECTOPOHHETO, OOBEKTHBHOTO U MOJHOTO HCCIe0-
BaHUs MaTE€pPHUaJOB eI, IPUHIMNA OOBEKTUBHON MCTHHBI, IPUHIUIIA HEIIOCPEICTBEHHO-
CTH U UHBIX.

3axaouenue. Ha coBpeMeHHOE poccuiickoe 3aKOHOJATENbCTBO B cepe odecrieueHus
[IPaB 4eJIOBEKa OKa3bIBAET MpoLecc paTU(HUKALNN MEXITyHaPOAHBIX 10roBopoB. OueBuaHA
TEHJICHIMS TApPMOHHM3AaLUU HALIMOHAIBHOTO IIPaBa ¢ €BPOIEHCKUMH CTaHIapTaMH B objac-
TH Cy/ne0HOM 3amuTsl npaB denoBeka. OOBICHSAETCS 3TO T€M, YTO MMEHHO EBPOIEHCKOe
[IPaBOBOE MOJI€ XapaKTepU3yeTCsl JOCTATOYHO OOIIUPHBIM KOJIMYECTBOM IOKYMEHTOB U
MHCTUTYTOB, MEKIyHapOJHOTO 3HaYEHHs, KOTOPBIE PErIaMEHTHPYIOT MIPABOBOM CTaTyC U
TIPUHIINIIBI 3aIUTHI TIPaB YeJIOBEKa.

CoBepILIeHCTBOBAHNE POCCHUICKOTO 3aKOHOJATENbCTBA WACT MO MYyTH yHHU(UKAIMH
MPUHLMIIOB OCYIIECTBICHUS CyA€OHOH 3alIUThl IpaB YeJ0BEKa C 3aKOHOAATEILCTBOM €B-
POTIEHCKUX CTpaH, YTO JieJIaeT BO3MOXHBIM OOJIee MOJIHO M ONTHMAaJIbHO 00ECHednTh Cy-
neOHYIO 3alIUTy MpaB YelIOBeKa B PyCiie COBPEMEHHBIX BHYTPHUHAIIMOHAIBHBIX M MEXIY-
HapOJHBIX JOCTIXeHuH. OnpenenacHHas YHU(QUKALUsI BO3MOXKHA B CBETE OOIIUX TCHICH-
LU pa3BUTHA [IPABOBBIX CUCTEM U NPHHLUIIOB OCYIIECTBICHUS CyJeOHON 3aIlnThl IpaB
YeJIOBeKa B €BPOIEHCKUX CTPaHax, KOTOPHIE OMPEENSIOTCS 00IeeBPONEeHCKUME CTaHaap-
TaMHM B O0JIaCTH 3aLIMTHI MPaB YeNOBEKa. DTO IMO3BOJIET CHIENaTh BBIBOJ, YTO NPaBO HA
CyIeOHyIO 3alllUTy JUYHOCTh MOKET Peajn30BaTh Ha OCHOBE €AMHBIX OOLIEEBPONCHCKUX
MIPUHIIMAIIOB, BHE 3aBUCUMOCTH OT MECTa €€ HaXOXKIACHHS.

MHOTOypOBHEBOCTh €BPOIEHCKOTO TpaBa, MOJYEPKUBAECT €ro TMOKOCTh M BO3MOXK-
HOCTb BBIPaOOTKH ONpENEICHHBIX CTaOMIbHBIX NPUHIMIIOB CYAeOHOM 3aIUTHI IPaB Yeno-
BEKAa OXPaHSAEMBIX W 3allMINacMbIX KaK Ha HAIMOHAIBHOM, TaK U Ha MEXIAYHapOJHOM
ypoBHsIX. beccrmopHo, YTO COBEPIICHCTBOBAaHHE POCCUICKON CHCTEMBI PUHIIUIIOB Cy1e0-
HOM 3alIMTHI IPaB YEJIOBEKa, HEOOXOANMO MIPOAOIDKATE, U TAKUE MPUHIMIIEI KaK TPUHIUI
OecHpucTpacTHOrO CyAONPOU3BOACTBA M IPUHIMI YCTAHOBJICHHUS OOBEKTUBHON HMCTHHBI
[0 JIeNTy TOJDKHBI OBITH 0OJIee MOJHO OTPakK€HBI B MPOIECCYaIbHOM 3aKOHOJATENbCTBE,
[IOCKOJIBKY JIaHHBIE IPUHIIMIIBI 3aJI0KEHBI B CAMOM MOHATHH «IIPAaBOCYIHs» Kak CyJa mpa-
BOTO, cTpemsIuerocs K npasnae. HeoOXoauMo y4uTeIBaTh U TO, YTO JOOBIE 3aKOHOJATENb-
HBIE HOBAITUW JIOJDKHBI OBITH BOCTIPUHATHI OOIIIECTBOM, KOTOPOE COCTOMT M3 JIIOJIEH, 00JIa-
JAOIINX KaueCTBaMH, KOTOpbIe COPMUPOBAIUCH B ONPEEICHHBIX HCTOPHYECKHUX, MaTe-
PHAIBHBIX U HPABCTBEHHBIX yCJIOBHUSX. COOTBETCTBEHHO HENb35 0KUIATh, YTO POCCUSHE
OyZayT 3aIUIaTh CBOE NIPABO IO TEM K€ MpaBHiIaM M IIPUHIMIIAM 4TO U rpaxiane I'epma-
Huu wim Uranuu.

Cnucok HCMoJIb30BAHHBIX HCTOYHUKOB U JIUTEPATYPbI

1. BoxxeeB B. K Bompocy 0 cocTs3aTeIbHOCTH B POCCHUIICKOM YTOJIOBHOM Ipotiecce / YTOIIOBHOE TPaBo.
2001. Ne 1. C. 47-55.

2. 3no6mra O.B. OcHOBHBIE HAINPaBICHUS! COBEPIICHCTBOBAHUS HOPMAaTHBHO-IIPABOBOH periaMeHTaIlIH
MIPUHIUIIOB CyJeOHON 3aIIUTHI IpaB YesoBeKa // AKTyaJbHBIC IIPOOIEMBI COBEPIICHCTBOBAHNUS 3aKOHOIATEIb-
CTBa ¥ MPABONPHMEHEHUS: MaTephajbl MEXTyHapOIHON Hay4HO-TIpakTHYeckod KoHpepeHmmn (r. Yoa,
21 ¢espans 2011 r.): B 34. / nox obm. pex. A.B.Parymuna, M.C. llaiixymiuna. Ya, 2011. Yacte 1.
C. 144-147.
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VK 342.7

POJIb ®OHJA NPESUIEHTCKUX 'PAHTOB
B PEAJIMBALINU ITPABO3AIIUTHOU ®YHKIIMU I'OCYJAPCTBA

A.Il. Bubapos-1 ocyoapes
UCTIOJHUTEBHBIN AupeKkTop — PykoBoaurens Amnmapara TaMGOBCKOTO pErHOHAIBHOTO OTAETIECHHS
O01epoccuiickoi 00IIIECTBEHHOM OpraHu3alu « Accolanus puctoB Poccumy»
(TamboB, Poccwuiickas denepartist)

O.4. pobamynuna

UPEeKTOp ABTOHOMHON HEKOMMeEpYeCKoi opranu3anui «LIeHTp cOMOKYIbTYPHOM aHATTUTUKIDY

Cmamvsa noceawena poau Donda npesudeHmMcKUx epaHmos 6 pearusayuu npaso3aujumHoul
@ynxyuu 2ocyoapcmsa. A6mopul Ommenaion, 4mo npaso3awumHdas GYHKYUs 60 MHO20M OCHOBAHA
HA NPUBHAHUU NPUOPUMEMA NPA8 YeL08eKA U YCIAHOBIEHUY 20CYOAPCMEEHHON 0053AHHOCMU NO UX
3awume, YmMo AGIAEMCA PACHPOCMPAHEHHbIM SI8IEHUEM 8 COBPEMEHHOM OeMOKPAMUYECKOM Mupe.
Omeuecmeentblil ONbIM peanu3ayu Smoi QYHKYUU 60 MHO2OM NPeOONPedeuics ¢ opMuposanu-
emM cucmemsl 20CYO0APCMBEHHOU 2PAHMOBOL NOOOEPIHCKU HEKOMMePYECKUx opzaunuzayui. Aemopul
npo8oosm COOCMEEHHbI AHANU3 NOHAMUA U 3HAYEHUS NPABO3AWUMHOU OesmenbHocmu. Aemopul
uccaeoyom npaso3ayumuyio QyHKyuro 2ocyoapcmaea, u oarom oyenky pabome Dounoa npesudeHm-
CKUX 2paHmOo8 No HANPABNEeHUI0 NOOOEPIHCKU NPOEKMO8, CEA3AHHBIX C 3AUUMOl npas u c600600 ye-
nogexa u epaxcoanuna 6 Poccuu. Omoenvroe eHumanue yOeusiemcs NOHAMUIO 2panmos, odaem
oyenxa eéknaoa Tamboeckozo pezuonanvnozo omoenenus Obujepoccuiickol ooujecmeenHol opaa-
Huzayuu «Accoyuayus rwopucmos Poccuuy u Asmonomnoii Hexommepueckou opeanuzayuu «Llenmp
COYUOKYILIYPHOU AHATUTNUKUY 8 PeATU3AYUIo NPASO3AUUINHOL GYHKYUU 20CYOapCmed.

Knroueswvie cnosa: npasozawumuasn OesmenvHocmsp, QOHO Npe3uOeHMCKUX SpaHmos, HeKoM-
MepuecKue opeaHu3ayuY, 3auuma npaeg Yelo06exd.

[IpaBo3anuTHas ACATSIBHOCTh HA CETOMHAIITHUN ACHDb MPEICTaBISACT CO00 OUYeBH/I-
HOE HEOJHOPOAHOE sIBJicHHWE. ENMHOTO MOX0/1a K MOHSATHIO «IIPAaBO3AIIUTHUKY HE CYIIe-
ctByeT. K mpaBo3amMTHUKAM pa3iuyHbIe YYACTHUKU MPABOOTHOIICHUM 3a4acTyI0 OTHOCST
OpraHU3aTOPOB MHUKETOB MPOTHB pedopM JKKX, oOImecTBEHHBIX AesaTelIeld, COOMPAIONTNX
7 Tepealonmux 3a pyoex HH(POpPMAIUIO O «COCTOSIHUM 3aKOHHOCTH M IPaBOTIOPSIKA»
B Poccuu 3a cuer rpaHTOB MHOCTPAaHHBIX (POHJIOB, 87BOKATOB, OKA3bIBAIOIIUE OPUIANICCKYIO
[IOMOUIb MaJOUMYILIUM, [TOJIMTUKOB U T.1. HekoTopble nccneroBaTesu U BOBCE PaCIIUPSIIOT
3Ty TPYIIY 3a c4eT PabOTHHKOM IMPAaBOOXPAHUTENBHBIX OPTraHOB, MOTHBHUPYIO UX OCOOBIM
ponom nesitenbHocTd. OMHAKO, CTOJb IIMPOKOE TOJKOBAHKUE MTPABO3ALTUTHOMN NEATEIHHOCTH,
HAa HaIll B3I SBJISETCS OMIMOOYHBIM U HE HMEET Ha 3TO HUKAKMX OCHOBaHHH.

Bo-niepBbix, kak otMevaetr TonkoB E.E. 1 Mbl ¢ HUM coMIapHbl «IIpaBO3alUTHAS JIes-
TCIBHOCTE HEC MOXET UCXOANUTH OT TOCYJAPCTBCHHBLIX WJIIM MYHHIHWIIAJIBHBIX OPraHOB, TaK
KaK U3HAYAIILHO MyOJIMYHBIE HHTEPECHI TOCYAapPCTBA MPEICTABISIOT COOOH MPOTHBOTIONIOXK-
HOCTh MHTEPECaM YacTHbIM» . BIIOJIHE a/[eKBaTHO 3By4ano Obl 0603HAYCHHE STOH [eATe/b-
HOCTH Kak TipaBooxpanutenbHoil. Ctates 2 Koncturymmm Poccuiickoit denepartnu onpee-
JISIeT «HaWBBICIICH LICHHOCTBIO UIA ToCyAapCTBa ABJIAIOTCA IIpaBa WM 3aKOHHBLIC MHTCPCECHI
YeloBeKa U rpakaanuHa». Ho Takoro poja qexinapaTUBHbBIC 3asBICHUS SBISIOTCS JUIIb Lie-
JBIO IJIA OOCTUXKCHUA, U TEM CaMbIM IMOAYCPKHUBACT, YTO Hy6JII/I'-IHBIe 1 9YaCTHBIC MHTCPECHI
SABJIAIOTCA IIPOTUBOIIOJIOKHBIMHU, XOTA B HEKOTOPBIX CJIydasaX BCC KC IICPCCCKAKOTCA.

! Tonkos E.E. [paBo3ammrHas QyHKIUS TocynapcTBa U cyobekTHBHOE TpaBo // [Ipobernsl B poccuiickoMm
3akoHogaTenbeTBe. 2013. Ne 6. C. 47.
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Bo-BTophix, Bce TOT ke TonkoB E.E. cipaBeaimBo oTMeydan «BecbMa COMHUTENBHO MOJIa-
rath, 4TO JIESITENFHOCTh aJBOKAaTa IO CBOEW CyTH SABJSAETCSA NMPABO3ALIUTHOH. DTO JEATEIb-
HOCTh IOpHMYECKasi, LEJIbI0 KOTOPOM sABiIseTcs MHTepec KireHTa. OCHOBHAs LETb MpaBo3a-
IIATHOH NIESITENIFHOCTH — AOCTIKEHHE OOIIIECTBEHHOTO OJiara depes 3aliTy YacTHBIX HHTepe-
COB, W, €CJIM B TOW WIT WHOM CUTYaIlMH YaCTHBIN HHTEPEC BXOAUT B MPOTHBOPEUHE C OOIIECT-
BEHHBIMH HHTEPECAMH, HA 3TOM MPABO3AIINTHBIN XapaKTep ACsTeIbHOCTH 3aKaHIHBACTCS) .

U BmecTe ¢ 3TUM OMIMOOYHO TPABO3AIIUTHYO JESITEILHOCTh MIOHUMATh CIUIIKOM Y3-
KO — KaK, HalpuMep, y4acTHe MPEICTAaBUTENS O0IIECTBEHHOCTH B Cy/laX, a TaKXKe Ha Mpe/l-
BapHUTEIHFHOM CIIECTBUH. 3alUIIAaTh HHTEPECH! O0IIECTBA WM OTACIBbHBIX TPYIII TPak1aH
WM TIPaB KOHKPETHOTO TPaKJaHMHA MOXKHO B pa3nnyHbIX (Gopmax. Pabora mpaBo3zammur-
HUKa HE MOXXET CBOJAMTHCS JIUIID K pabOTe MPEICTaBUTENS WM 3alIUTHUKA B IPOIIECCe.
K Ttakoit pabore MOXHO OTHECTH OPTraHU3AIMIO aKUWK MpoTecTa (MIECTBUH, MUKETHPOBA-
HUS), IPOCBETUTEILCKO-TIPaBOBasi padoTa ¢ HaceieHueM (myOnukanun B CMU, opranuza-
s IEKTOPUH | T.1I.), MHBIE MMOJ0OHBIE MEepONpUsATHs. BakHO pa3iensaTh TaKkylo JesTellb-
HOCTb OT JI€ATEJIbHOCTH, HAIPaBJICHHOW Ha pPa3KUraHWE COIMAIbHONW M HAIlMOHAIBHOU
BPaKAbI, POCT SKCTPEMHUCTCKUX U KCEHO(POOCKMX HACTPOCHUH, MMOIPHIB YCTOEB TOCYAAPCT-
Ba u oOmiectBa. [IpaBo3amuTHas qesSTENLHOCTD TOJKHA OBITH HAIlpaBlieHa Ha MPEIOTBpa-
[IeHHE 3JI0YIIOTPEOICHII CO CTOPOHBI TOCYTAPCTBEHHBIX OPTaHOB, HAa MOBBIIIIEHNE TTPABO-
CO3HAHUS HACEJICHMSI, Ha (DOPMHUPOBAHNE YETKOHN rpaskIaHCKON TTO3UITHH.

U B 3T0#1 CBA3M CTOUT OTMETUTH 0COOYIO POJIH OOIIECTBEHHBIX OPTaHU3aIlMi B IIPABO-
3aIIUTHON AeATebHOCTH. IIpaBoBOM OCHOBOHM MESITEITHHOCTH OOIISCTBEHHBIX IPaBO3a-
IIMTHBIX OpPraHU3aluil CITyXUT Hernas rpymnma 3akoHoB O3 ot 19.05.1995 r. «O6 obmect-
BEHHBIX 00BbenuHeHHsIx», ®3 ot 25.10.1990 r. «O cBobone Bepoucmnosenanus», O3 ot
26.05.1995 r. «O rocynapcTBEHHON MOJIEPIKKE MOJIOACKHBIX U JETCKUX OOIIECTBEHHBIX
oowequaeHui», @3 ot 07.07.1995 r. «O 61aroTBOPUTEILHON ACATEIHBHOCTH H JTOOPO-
BoJbuecTBE (BoJoHTEpPCTBE)», D3 oT 12.01.1996 1. «O HEKOMMEPUECKUX OpPraHU3alMsIX» U
Ip. K Tomy B crathe 2 @3 «O HEKOMMEPUYECKUX OPTaHU3ALUIX» «HEKOMMEPUYECKUE Opra-
HH3ALUU MOTYT CO3/1aBaThCsl «UIsl 3aLUTHI [IPaB, 3aKOHHBIX UHTEPECOB I'Pa)KJaH U Opra-
HU3aLUH, pa3penieHns CIIopoB U KOH(IINKTOB, OKa3aHUS IOPUAMYECKON TIOMOIIH, a TaKKe
B MHBIX IIEJIAX, HANIPABJICHHBIX HA JOCTH)KEHUE OOLIECTBEHHBIX Onar». Ho kak mpu Takom
TOJIO’KEHUH BeIIel MOYKET Pean30BBIBATHCS MpaBO3aIIUTHAS (YHKIHS TOCYAapCcTBa, ec-
71, KOHEYHO, OHA MPH TaKOi pacCTaHOBKE BOBCE MMEET MPaBO Ha JKU3HbH?

OTMeTuM, YTO pean3anus MPaBO3AIMUTHOW (PYHKIIMU TOCYAapcTBa BO MHOTOM, ITIO-
HalleMy MHEHHIO, OCHOBaHa Ha MpHU3HAHWU MPHUOpPUTETA MPaB YeJIOBEKAa U yCTAHOBJIEHUU
rOCy/IapCTBEHHOM OOS3aHHOCTH IO WX 3aIlIWTE W, MO-CyTH, PAcIpOCTPAHEHHOE M JaXKe
[PUBBIYHOE SIBJICHUE B COBPEMEHHOM JAEMOKpaTUYeCcKOM Mupe. OTEueCTBEHHBIH OINBIT
peanm3anuu 3TOH (YHKIIMA BO MHOTOM HPEIOINPENSIHICS C (OPMHUPOBAHHEM CHUCTEMBI
rOCYJapCTBEHHON T'PAHTOBOM IMOAJNEPKKU HEKOMMEPUECKUX OpraHU3alUil, CYIECTBYIO-
meit ¢ 2006 roma. B 2017 rogy cemp ee mpexHux omneparopo Coro3 >xeHunH Poccuw,
Coto3 pexropo Poccuu, JIvura 3p0poBbs Hatnu, Coto3 nencruonepoB Poccuu, Harmonans-
HBIH OnaroTBopuTenbHbIN Gona, [ABmwkenne «I pakaaHckoe JOCTOMHCTBO» U biarotsopu-
TenpHBIA (oHA «IloKpoB» BRICTYMIIN yupenuTesiMu PoHma Ipe3uICHTCKUX TPAHTOB —
eauHoro omneparopa rpanToB [Ipesuaenta Poccuiickoit denepaliuu Ha pa3BUTHE IPak/1aH-
ckoro obmectBa. CornacHo [lomoxxenuto @oHIA «IPE3UISHTCKUE TPAHTHI — JIEHEKHBIC
cpexacTBa, mpefocTasisieMble POHAOM MPE3UIEHTCKUX TPAHTOB 3a cueT cyocuanu u3 de-

! Tonkos E.E. [paBo3ammrHas QyHKIUS TocynapcTBa U cyobekTHBHOE TpaBo // [Ipobernsl B poccuiickoMm
3akoHogarenbeTBe. 2013. Ne 6. C. 48.
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JIepaibHOro Oro/KeTa Ha 0e3BO3MEe3NHOW M 0e3BO3BpAaTHOW OCHOBaX HEKOMMEPYECKOMH
HEMPaBUTEIHCTBEHHOW OpPraHM3allny, MOOeANBIIEH B KOHKYypCe ¢ KOHKPETHBIM IPOEKTOM,
Ha OCYIIECTBJICHHWE TAKOTO MPOEKTa Ha YCJIOBHUSAX, ONpEICICHHBIX YKa3aHHBIM (OHIOM,
¢ 00s13aTeNbHBIM MpeoCcTaBleHneM (HOHIY OTYETHOCTH, MOITBEpPIKIAIONIEH IeeBOe HC-
TI0JIb30BaHUE JCHEXKHBIX CPEACTBY . IMEHHO TaKoil yIadHO BO BCEX CMbICIAX (hOPMAT Bbi-
Opaio rocynapcTBo, pemias BOIPOC pealn3aluy MpaBo3amuTHON (yHKImu. braromaps
JIEJIETHPOBAHUIO HerocyJapcTBeHHOMY DOHAY pactpeneneHusi OFOKETHBIX, MMPUYEM KO-
JIOCCaJIbHBIX CPENICTB, a B TEKyIIeM rofy Obutn pacnpeneicHsl QoHmoMm Oosee 7 MIpA.
pyOuieli, TocynapcTBO BO MHOTOM CMOTJIO CO3/IaTh MPEIINOCHUIKH K (OPMUPOBAHHIO HC-
TUHHOW MPaBO3AIIUTHOW HEKOMMEPUYECKOW «ANUThD»y. OYEeBHIHO, YTO HEKOMMEPUYECKUMHU
OpTaHM3alUsIMHI PeaJu3yIOTCs MPaBO3aIIUTHBIE MPOEKTH U 0e3 HCIIONB30BAHUSI CPEICTB
MPE3UACHTCKUX TPAaHTOB, HO TOT Ta MOIIHAs 3KOHOMHYECKas MOAAEp)KKa, KOTopas mpe-
nocraBisier POHJT HE TONBKO OOecreYnBaeT MOMAEPKKY H KOHTPOJb pealbHBIX IPaB03a-
IIUTHBIX IPOEKTOB, HO U 00ECTICUNBAET 3aIUTY MPaB IPaXKIaH.

He Bce rpanToBBIEe HampaBieHUs UMEIOT MPAaBO3aLIUTHYIO TeMaTHKy. CormacHo Ilo-
JIO)KEHUIO 0 KOHKYypce Ha mpenocrasienue rpantoB [Ipesunenta Poccuiickoit @enepanuu
Ha pa3BUTHE TPAXKIAHCKOTO OOIIEeCcTBa, YTBEPKACHHOTO Tiprka3zoM DoHma Mpe3naeHTCKUX
rpanToB ot 25 utoHs 2018 r. Ne 9, «HampaBieHne 3amuTa npaB U CBOOO YesioOBeKa U rpa-
XKIaHMHA, B TOM YWCIIE 3allWTa MpaB 3aKIIOYEHHBIX BKIIOYaeT B ceOs AEATENBHOCTH 110
3aIUTe MpaB U CBOOO. YeTOoBeKa M TpakJaHNHA, 3alIUTy MPaB 3aKII0UYEHHBIX, COIEUCTBUE
X O0Y4YEeHHIO, COIMATIBHYI0 U TPYAOBYIO PEUHTETPAIHIO JTUI], OCBOOOIUBIIHXCS U3 MECT
JUIIEHUS CBOOOIBI, & TAKKE OKa3aHHUE IOPUINYECKON ITOMOIIIH IPaXKIaHaM U HEKOMMepYe-
CKMM HeIPaBUTENbCTBEHHEIM OPraHM3alMAM, IPaBOBOE MPOCBEIIEHHE HAceneHus» . Ta-
KuM 00pa3om He Bce cpenctBa PoHa UAYT TOJIBKO Ha 3Ty TEMATHKY, HO JaXe MpU TaKoM
MTOJIO)KEHUN O00BEM TOCYNapCTBEHHOW MOJAEPKKH BIleYaTiseT. Tak TOJIBKO BO BTOPOM
KoHKypce DoHna npe3uieHTCKux rpantoB 2018 roga moanep:kKy MOTYUYWIH ABE HEKOM-
Mepueckue opraHusanuu TamOoBCKON oOyiacTi TaMOOBCKOE pPErMOHALHOE OTICIICHUS
OO0mIepocCHiicKoi 00IIEeCTBEHHON OpraHM3aIiui «Accoruarnus opuctoB Poccun» u AB-
TOHOMHAs HEKOMMepueckass opraHumsanus «lLleHTp COIMOKYJIbTYpPHOH aHaIWTHKW» Ha
cymmy Oonee 1 mmwumnona 800 Teicsy pyOneit. Ha 3T cpeicTBa HEKOMMEPUYECKUE OpraHu-
3anuu OyayT (opMupoBaTh ONAaroNnpHATHBIE MPAaBOBBIE YCIOBHUS I KUTENEH oOmacTu
MIPENEHCHOHHOTO BO3pPacTa ¢ YYeTOM MEHCHOHHOW peOopMBbl, a TakKe OTCTauBaTh IpaBa
JOOPOCOBECTHBIX 3aeMINUKOB. [locinenuuii mpoekT npuHaaIekuT L[eHTpy COIMOKYIBTYp-
HOW aHAJIMTHKH U y>K€ UMEET BIIOJIHE KOHKPETHBIE Pe3yJIbTaThl O1arofaps IepBOMY dTaIy
ero peanusanud. Tak, 0 UTOTaM MPOEKTa MPOM3OIIET POCT YUCIA KUTEIeH TaMOOBCKOI
00J1aCTH, OPUEHTUPYIOIIHUXCS B CTpaTeTuu (DOPMHUPOBAHUS CEMEHHOro OIOKETa M OCHO-
Bax 3KOHOMHOI'O pPAacXOJOBaHHUsS JCHEKHBIX cpeAcTB. lIOBBICHIICS YpOBEHb IPaBOBOM
KyJbTYypbl kuTeneil peruona. Co3laHHBINA NPaBO3AILUTHBIA MEXaHU3M CO3/1all YCIOBUS
JUI CHCTEMHOTO OTCTaWBaHUS MHTEPECOB 3a€MIIMKOB, MIONABIINX B TPYIHYIO )KU3HEHHYIO
cutyaruio. ['paxknane, mpomeanne o0ydeHHe B paMKaX MPOEKTa, a TakKKe IMOJTydHBIINE
KOHCYJIbTAIlMX IOPUCTOB M DKOHOMUCTOB, CTalIH OpaTh 3aiimMbl Oosiee 00xymanHo. Kak ca-
MOCTOSATENILHBIN pe3ybTaT — AUCUUILIMHAPOBAaHHE MUKPO(OUHAHCOBBIX OpPraHU3aluil, He-
JOOPOCOBECTHO MOIXOISAIINX K padoTe C 3aeMmiuKkamMu. Takum o0pazoMm, COUHAIbHBIN

' Monoxenne o KOHKypce Ha npenocrasieHue rpantos [Ipesunenta Poccuiickoit denepanuu Ha pa3Bu-
THE TPAXIAHCKOT0 001IecTBa, YTBEPKACHHOT0 IprKka3zoM PoHa IPe3uIeHTCKUX IPpaHToB OT 25 urons 2018 .
Ne 9 [Onexrponnsiii pecypc] URL: https://mpesnnentckuerpantsl.pd/public/home/contest-documentation (da-
Ta obpamenus: 25.10.2018)

% Tam xe.
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MIPOAYKT MPOEKTa — 3HAYUTEIHHOE 0370POBJICHNE OTHOIICHUH MEXIy 3aeMIINKaMH U Kpe-
TUTHBIMA (MUKPOGUHAHCOBBIMH) OpraHu3anmsiMu B TamOoBckoil obOmactu. DdderTHs-
HOCTh WCIIOJIB30BaHUS TOJIXOZ0B M METOJIOB MPOEKTa MOITBEPXKACHA ITOJOKHUTEIHHBIM
HUTOTOM €0 peaIn3alii, a TAaK)Ke MIUPOKUM paclpoCTpaHeHUEM HHPOPMAIIH O MTPOEKTE U
€ro BO3MOYKHOCTSIX Ha TEPPUTOPHH OOJIACTH, B TOM YHCIIE CPEIU TOCYIapPCTBEHHBIX CTPYK-
Typ, OOBENWHEHWI TpakIaH, HACEICHHs OTHAJICHHBIX OT OOJIAaCTHOTO IIEHTpa pailOHOB.
Kareropust «100poCOBECTHBIN 3a€MIIUK» IMPOYHO BOILIA B OOMXOJ B CHEIMAIBHBIX KPY-
rax, a Cpeau rpakJaH, KOTOpbIe K HaM 00pallaloTcs, eCTh 3aeMIIMKH, HAIllPaBJICHHBIC U3
rOCy/IapCTBEHHBIX OPTaHOB M OOIIECTBEHHBIX OPTaHU3aAIHI.

Takum 00pa3oMm, rocygapcTBO BBIOpaJIO caMoOe yJayHOe M3 BCEX CYIIECTBYIOIINX
CPEICTBO peau3alliil MPaBO3AMUTHOW (PYHKIIMU TOCYJapCTBa — JEIEeTUPOBAIa WHCTHTY-
TaM TPakJJaHCKOTO OOIIEeCTBA MPABO CAMUM PACIPENENATh CPEICTBA HAIOTOILUIATEIbITIKA,
CIeJIaB TAKOM MEXaHU3M €Ile M CaMbIM J€eMOKpaTHU4HbIM. B mnepcnekruse posns Donpa
MPE3UICHTCKUX TPAHTOB OyAET TOMBKO pacTH. OJHAKO OH JOJDKEH MPUACPKUBATHCS TEM
YK€ TIPUHITAIIAM, IO KOTOPhIM paboTaeT B HACTOAIIEe BpeMs — IPO3PavyHOCTH, OTKPBITOCTH,
0OeCIPUCTPACTHOCTH, 3aKOHHOCTH.

Cnucok HCMOJIb30BAHHBIX HCTOYHUKOB U JIUTEPATYPLI

1. [TonoxxeHue o KOHKypce Ha npeaocTabieHue rpantoB [Ipesunenra Poccuiickoit denepanuu Ha pa3Bu-
THE IPa)KIaHCKOTO OOIIECTBa, yTBEP)KACHHOr0o Iprka3oM DoH/a Npe3uIeHTCKUX IPaHToB oT 25 utoHst 2018 .
Ne 9 [Dnexrponnsiii pecypc] URL: https://mpesunentckuerpantsl.pd/public/home/contest-documentation (/la-
Ta obpamenus: 25.10.2018)

2. ToukoB E.E. IIpaBo3amutHas QyHKIHs TocyaapcTBa U cyObekTrBHOe mpaBo // IIpobensl B poccHii-
ckoM 3akoHomarenbeTse. 2013. Ne 6. C. 47-51.

YK 343.161

KOHCTUTYIHOHHOE ITPABO POCCUMCKHUX I'PAJKJIAH HA YYACTHUE
B OTHIPABJIEHUU ITPABOCYIUSA

B.M. borvuarxosa
3aBeIYFOIIUIA KadeIpoil KOHCTUTYIIOHHOTO M MYHUIIMIIAIBHOTO TipaBa Hibkeropoackoro MHCTHTyTa
ynpasienus — pununana Poccuiickoit AkaieMuu HapOJTHOTO X035HCTBA M TOCYIapPCTBEHHOI CITy>KOBI
npu [Ipesunente Poccuiickoit denepannu, K.10.H., JOLEHT
(Hmxuawit Hoeropon, Poccuiickas ®eneparms)

B cmamve paccmampusaemces 6onpoc 0 KOHCMUMYYUOHHOM 3AKPENIeHUU Npasa epaxcoaH Ha
yuacmue 6 npasocyouu. /lenaemcs 661600, umo 8 Koncmumyyuu Poccuiickou @edepayuu 3axpen-
JIEHO maKoe npaso paxcoOan MoabKo 8 Kayecmee MPUCANCHBIX 3acedameneti. B unom s3axonooa-
menbcmae makdHce 3aKpeniaemcs npago epaxcoan ovims apoumpaxcuvimu 3acedamenamu. Taxice
6 cmamoe ommeuaemcsi, umo 0o 2002-2003 ze. smo npaso 6vii0 eupe, MaxK Kaxk Y20l06HO-
npoYeccyanvHeiM U 2PadCOAHCKUM NPOYECCYANbHbIM 3aKOHOOAMENbCMEOM NPedyCMampusancs
UHCMUMYmM HAPOOHbBIX 3acedameriell.

Kniouesvle cnosa: npaso epaxcoan na ywacmue ¢ Omnpagienuu npagocyous, NPUCANCHble 3a-
cedamenu, apobumpasicHvle 3acedamenti, HAPOOHbLE 3acedament.

IIpaBo Ha yyacThe B OTIPABICHUM NPABOCYAUS ABISAECTCS ONHUM W3 JIPEBHEHINNX IPaB
rpaXk[JaH, B TOM YHCIie U B Hameil ctpade. [logpo6HO Ha HCTOPHYECKOM acCHeKTe 3TOTO BO-
mpoca B JaHHOK paboTe MBI OCTaHABIMBATHCSA HE Oy/eM, T.K. OH JOCTaTOYHO U3y4eH B HAy4-
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HO# JuTepatype’. BaHO OTMETHTB, UTO B HACTOSAIIEE BPEMs MPABO IPAXIAH HA YYaCTHE
B OTIPABJICHUH MPABOCYIHS 3aKPEIUIEHO Ha KOHCTUTYLMOHHOM ypoBHE. bomee Toro, yde-
HBIMH OHO BOCHPHUHUMACTCA B KAUeCTBE OJHOTO W3 BXKHEUIIMX MPHUHIIMIIOB, OMPEACISIO-
LIMX KAYeCTBEHHbIC XAPAKTEPHCTHKHU CyIeOHOM BIACTH’, MEXKOTPACICBOr0 MPHHIIAIA CYJI0-
IIPOM3BOCTBA’, 4 TAKKE KaK CII0c0o0a 06CCIIeUCHHS Ty OIMIHOCTH CyIeOHOI AeATeIPHOCTH .

B nepByto ouepens, peus uzaer o 4. 5 cr. 32 Koncruryuuu PO, B KoTopoii copepkut-
cs npsamas popmymmpoBka: «['paxnane Poccuiickoit denepanuy IMEIOT MPaBO y4acTBO-
BaTh B OTIpaBleHUU TIpaBocyAus». B 4. 4 cr. 123 naHHOe npaBO KOHKPETHU3UPYETCS IO
CYJIOTIPOMU3BOJICTBA C yUACTHEM MPUCSKHBIX 3aceiaTelei.

KoncTutynmmonHoe mnonokeHre 00 y4acTHW HACETICHUS B OCYIIECTBICHUH TPABOCYIHS
KOHKPETU3UpYIoTcsa U B DenepaibHOM KOHCTHTYIIMOHHOM 3akoHe oT 31 mexadps 1996 1. Ne 1-
®K3 «O cynebHoit cucreme Poccuiickoit deneparmmy. B wactHocTy, yke B 4. 1 cT. 1 Ha3BaH-
HOTO HOPMAaTHBHOT'O MPABOBOTO aKTa yCTAHABIMBACTCS, UYTO K OCYIIECTBICHUIO MPABOCYAUS
MOTYT TIPUBJIEKAThCS TPUCSDKHBIE W apOMTpaxkHble 3acematenn. OOpaTM BHUMAaHHUE, UYTO
B HavanbHOM penakumn PK3 «O cynebnoii cucreme Poccuniickoit deneparmmy HapsIy ¢ MpH-
CSDKHBIMH Y apOUTPKHBIMU 3aCEaTeNIIMU YIIOMHHAIUCH €I1e HAPOIHBIC 3aCeIaTeIH.

TpanuLMOHHBIM COBETCKUI MHCTUTYT HAapOJHBIX 3aceiaresiell mMpoaoiKal 10CTaTou-
HO JUTUTENIFHOE BpeMs (DYHKITMOHUPOBAThH B TPAKAAHCKOM U YTOJIOBHOM CYAOIPOU3BOJICT-
Be Poccuiickoii @enepanuu. Bonee Toro, B 2000 T. oH mpolien onpe/elieHHbIH peOpeH-
muHr. Torna 6s01 npuHAT @enepanbabiii 3akoH ot 02 stHBaps 2000 r. Ne 37-03 «O Hapon-
HBIX 3acemareisax (eaepanbHBIX CYIOB OOIIeH ropucaukiuu B Poccuiickoit denepammmy.
B cootBercTBUU ¢ maHHBIM 3aKkoHOM U IlocranoBnenuem llpesuamyma Bepxosaoro Cyna
P® or 14 suBaps 2000 r. «O nopsijake oTOOpa HApOAHBIX 3acenarenell (eepabHbIX Cy-
JIOB 00IIIel FOPUCAUKIIMKY» TOPSI0K 0TOOpa HApOJHBIX 3aceaTenell, Kak BEpHO OTMeYaeT-
csl B HAy4HOIl JINTeparype, ObLT MPHOIMKEH K IOPSIKY 0TOOPA MPUCSKHBIX 3aceaTereit .

OpHako, HECMOTPSI Ha ONpPEJEICHHYIO AEMOKPAaTH3allhi0 U OTKa3 OT COBETCKOI'O Ha-
CJIeqUs, HHCTUTYT HapOJHBIX 3aceiarenei Obl1 yrpa3aHeH. HoBele poccuiickue mporeccy-
aNbpHBIC KOJEKCH He ocTaBIiIn O3 «O HapOIHBIX 3acemaTelsX pemepatbHBIX CYI0B OOIICH
opucaukiuuu B Poccuiickoin @enepanun» B yuciie AEHCTBYIOIMIMX HOPMATHUBHBIX IPaBO-
BBIX akTOB. Tak, dacteio 9 crateu 2 @3 «O BBeaeHUU B JCHCTBHE YTOJIOBHO-IIPOIIEC-
cyanbHOTO Kojekca Poccuiickoit denepanniny Ha3BaHHBIN BbIIIE HOPMATUBHBIM MTPaBOBOM
akT yrpauuBai cuiy ¢ 1 mrons 2002 1. B cBsi3u ¢ BeryIuieHueM B cuity YIIK PO.

B cBoro ouepear mpunstue ['TIK P® moBnexsio oTka3z OT HApOAHBIX 3acenaremcit
U B TPaXKJIAaHCKOM CYJIOIPOU3BOJACTBE. DTO mpousouuio myteM npunartuia @3 «O Beene-
HUM B jeiicTBue ['pakgaHckoro mpoleccyainbHoro kojekca Poccuiickoit denepanminy

! Cwm., Hamp., Jlemuden A.A. JlesSTeNbHOCTS POCCHHACKOTO Cy/a MPHUCSKHBIX B 1864-1917 IT.: HCTOPHKO-
couuanbHble acniekTsl (Ha Marepnanax MockoBCKoro cyneOHOro okpyra): aBroped. AUC. ... KaHA. UCT. HayK.
H. Hosropox, 1998; AragonoB C.IO. Cyael ¢ HapomHBIM IpeICTaBUTENLCTBOM B Poccum B X — Hagane
XX BexoB (Mcropuko-paBoBoe UccieqOBaHue): aBToped. Ouc. ... KaHn. opun. Hayk. H. Hosropox, 2012;
HemmuaeB A.A., Aradonos C.IO. Mogenu cynoB ¢ HapOIHBIM IPENCTABUTEIBCTBOM B POCCHUICKONH MCTOPUH
B IX — mavane XX B. // Vctropus rocynapctsa u pasa. 2013. Ne 13.

2 Cm.: Haconos C.A. VuacTue TpaciaH B OCYIIECTBICHHH IPABOCYIMS KAK TIPHMHITHI, OIPeIeIsIONIHit
Ka4yeCTBEHHBIE XapaKTePUCTHUKH cyaeOHol BiacTh // FOpuanueckas Hayka. 2016. Ne 2. C. 95-102.

3 Cwm.: Bunkosa T.JO. YuacTie rpaxcias B OTIPABICHHH MNPABOCYIHA — MEKOTPACIEBON MPUHIIMI CyI0-
Mpou3BOACTBA // AKTyalibHbIE MPobIeMbl poccuiickoro mpasa. 2017. Ne 6 (79). C. 202-212.

4 Cm.: JlsgroBa D.B. VuacTie rpakIaH B OTIPAaBICHAN NPABOCYINS KaK CIIOCOD 0OECIICUEHNs myOTHd-
HOCTH cynebHol nestenpHOCTH // CoBpeMeHHOe 00mecTBo  mpaBo. 2012. Ne 2 (7). C. 9-7.

5 Cm.: Jlemnues A.A., Mcaenkosa O.B. TeopeTHKo-MeTOIONIOTHIECKIE MTPOOIEMBI H3YUSHHST POCCHIACKO-
o cyna npucsbkHbIX: MoHOoTpadus. H. Hosropon, 2005; C. 17.
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ot 14 mos6ps 2002 r. I'TIK P® Berymun B ey ¢ 1 despans 2003 1. C aToro BpeMeHH Ta-
Kast opMa ydacTHs HACeJICHUS B OTIPABJICHHH IPABOCYIUSA KaK HApOJIHBIC 3acenaTeiid
OKOHYATEJILHO NPEKpaTUiIa cyliecTBoBanue B Poccuiickoit @enepanuu.

Hrak, cerogHst yuactve rpaxjaaH B OTIpaBieHUU npaBocyaus B Poccuiickoit denepa-
LMK BO3MOXKHO TOJIBKO B JIByX (hopMax: B KadeCTBE NPUCSKHBIX 3acefareieit u apOouT-
paxHbIx 3acemarencit. [Ipuuem HemocpeacTBEHHO B TekcTe KOHCTUTYIMU yIIOMHHAIOTCS
TONILKO TpUCsDKHBIE 3acenarend (4. 20 c1. 20, 4. 2 cr. 47, 4. 4 c1. 123, a Takxke B 4. 6 Pas-
JIeJla BTOPOTO KOHCTUTYLMH «3aKIIOYUTEIbHBIE W TIEPEXOAHbIe MOJOXKeHMs»). [Ipmuem
B MEPBBIX JABYX CIy4asxX pedb HUACT HE O IpaBe TPakIaH Ha OTIPaBJICHHUE MPABOCYIHUA,
a 0 IpaBe MOJICYTMMOTO Ha CYJ IPUCSIKHBIX.
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1. AradonoB C.1O. Cynsl ¢ HapoaHBIM TpeacTaBUTENHCTBOM B Poccun B X — Havane XX BekoB (Mcro-
PHKO-IIpaBOBOE HCCiIenoBaHue): aBToped. muc. ... kaux. opua. Hayk. H. Horopon, 2012.

2. BunkoBa T.}O. YuacTue rpaxjaH B OTIpPaBICHUM NPAaBOCYIHsA — MEXKOTpPACIEBOI INPUHLUI CYyJO-
MPOHM3BOJICTBA // AKTyalbHBIC MPOOIeMbI poccuiickoro mpasa. 2017. Ne 6 (79). C. 202-212.

3. JlemuueB A.A. JledATenbHOCTh POCCUICKOrO cyna HNpUCSDKHBIX B 1864-1917 rr.. ucropuxo-
counanpHble acnekTsl (Ha matepuanax MockoBckoro cyaeOHOro okpyra): aBToped. Juc. ... KaHI. HCT. HayK.
H. Hosropox, 1998.

4. Jlemmue A.A., Aradono C.}O. Mogenu cyzoB ¢ HAPOAHBIM IMPEACTABHUTEIHCTBOM B POCCHHCKOMN
ucropuu B IX — Havae XX B. // Ucropus rocyaapctsa u npasa. 2013. Ne 13. C. 34-40.

5. JHemmueB A.A., HcaenkoBa O.B. TeopeTHKo-MeTON0IOTHIECKHE TPOOIEMBI N3yUIEeHHsI POCCHHCKOTO
cyna npucsbkHbIx: Monorpadwus. H. Hosropoga, 2005.

6. JlamnoBa D.B. YuacTue rpak[aH B OTIIPABICHUH MPABOCYIUS KaK CIOCOO obecreueH s MyOIuuHO-
CTH cyeOHOM nesitenbHocTH // CoBpeMeHHOe 001ecTBo U mpaso. 2012, Ne 2 (7). C. 9-7.
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MEPOIIPUATHS, HAIIPABJIEHHBIE HA TIPO®PUJIAKTHUKY IIOBET'OB
N3 MECT JIMIIEHUA CBOBO/bI

P.U. Bopooun
MAarucTpaHT Ka(eapsl yroJIOBHOTO MpaBa M MPUKIAIHON HHPOPMATHKH B FOPUCIIPYACHITAH
TamMGOBCKOro rOCyIapCTBEHHOI'O TEXHUYECKOIO YHUBEPCUTETA
(Tamb0B, Poccuiickas Denepartis)

Ipoguraxmuueckas pabomvl ¢ OCYHCOEHHLIMU, CKIOHHLIMU K OCTONCHEHUIO 0OCMAHOBKU
6 Mecmax auuieHus c60000bl U COCMOAWUX HA Yueme No OMHOWEHUIO K CO8epuieHUI0 nobe208,
001CcHA ObIMb NOCMPOEHA HA NOCMOAHHOM U3YYEHUU TUUHOCIU OCYHCOCHHO20, NPUYUH U YCA08UL
8bI3LIBAIOWUX NOOYIHCOEHUE K cO8epulenuto nobeza. B 0annoll cmamve paccmampugaioncs akmy-
anvHvle npobremuvl npedynpexcoeHus nobecos, OCHOSHbIE NPULUHBL U YCI08USL N0DE208, a MaKice
onpeoenensl B03MOJICHbLE NYMU PeuieHUss NOOOOHBIX NPOOIeM.

Knrouesvie cnosa: y20108H0-UCHOIHUMENbHAS CUCTEMA, NOOe2U U3 MeCm TUMeHUs c60000bl,
npoodaeMbl NPOPUIAKMUKY 106208, NPUYLUHBL U YCI08US CO8EPUIeHUs N0De208.

«DyHIaMEHTaJILHON OCHOBOM MpEeAYNPEXJeHUs] MPEeCTyNHOCTH B Poccum siBhsiercs
Koncrurymus Poccuiickoit denepariuy, r/1€ HE TOJBKO 3aKPEIUICHBI MIpaBa U CBOOOIBI Ue-
JIOBEKA U TPAKJAHUHA, HO U BBIJIEICHBI UCXOIHBIC TIOJIOKEHHUS 3aIUTH 3aKOHHBIX HHTEpe-
COB JIMYHOCTH, 00mIecTBa M rocynapcTBa. C ydeToM HaCTOAIIETO MOCHUIA MPEXyTPekKIe-
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HUE MPECTYITHOCTH JIOJDKHO HECTH B ce0e He TOJIBKO BO3/JACHCTBHE HA MPUUYUHBI U YCIOBUS
KOHKPETHBIX MPECTYIUICHUH, HO M yYUTHIBATh B3aMMOCBS3b PAa3IUYHBIX BHIOB H (opM
OOIECTBEHHBIX OTHOLICHHMI, B TOM 4YHMClIEe B MECTaX JHMIICHHs cBoGoms' . Ha ocHose
[PEACTABICHHBIX MOJOKEHUNM U M3YyUYECHHBIX aBTOPOM MaTEpHUajIOB MOKHO BBIJECIUTH MO-
MEHT TOTO, YTO CPEAH PA3IHMYHOTO Kpyra HACYIIHBIX MPOOJIEM B JAESTEILHOCTH yTOJIOBHO-
ucnonautenbHol cuctemsl (YHC) cymecTBeHHOE BHUMaHKE MTPUBJICKAIOT MOOETH U3 MECT
mumenus cBobonsl (MJIC). [TomoOHbBIE mpecTyIuieHus: HecyT 3a co00# MOCIeNCTBYs, KO-
TOpBIE BO3JICUCTBYIOT HE TOJILKO Ha jAesaTenbHOCTh Y C, HO M 3aTparuBaroT B3auMOJICICT-
BHE C JIPYTHMH MPABOOXPAHUTEIHLHBIMHU CTPYKTypaMu. [losTomy mpodumakTudeckoe mia-
HUPOBAHUE JOKHO YUUTHIBATH CUCTEMHBIE BOIPOCHI U3YUYEHUS JTUYHOCTH OCYXACHHOTO,
a TaKXKe IMpoLecC MOITYYEHUSI UMU OTPULIATEIbHBIX MOTHUBOB MOBEACHUS B MECTax JIMIIE-
Hus cBoOOnBl. Benp Ha mocnemyronuil po3bICK W 3ajepKaHue OeKaBLIMX OCYKIEHHBIX
MIPUXOJIUTCS 3aTPayrBaTh OOJIBIIOE KOJUYECTBO JICHEXKHBIX CpelncTB. Ha mouck npectyr-
HUKOB 3aJIHCTBYETCS JTMYHBIA COCTaB yUPEKICHHS, U3 KOTOPOrO OBLI COBEPIIECH MOOET,
¥ MHBIX OpTaHoB U yupesxaenuii YVC u MBJI PO,

[Ipu co3manuum mporpamm Mpo(UIAKTHKY MOOErOB HENb3s MTHOPUPOBATH MPHYUHBI,
MTOITOJIKHYBIIIME OCYXKJCHHOTO COBEPIIUTH MOOET, a TaKXKe He 3aTparuBarh YCJIOBHUS, CO3-
JaHHBIE JTHOO MMEIOIINECS B MECTaX OTOBIBAaHUS HAKa3aHUS M B KAKOW-TO CTEMIEHH ITPOBO-
LUPYIOUINX OCYXKIEHHOTO Ha MOOET W3 MECT JIMIIEHHs cBOOOIbI. «B HemoctaTouHOM 3¢-
(bekTUBHOCTH TPOPHUIAKTHYECKON PadOTHI MO JAHHBIM MPECTYIUICHUSM OTpakKeHa He
TOJIFKO CIA0OCTh MPaBOOXPAHUTENBHBIX opraHoB. [Ipobiema cocTOUT U B TOM, YTO B CO-
JepKaHUe IMPOorpaMM MPOQUIAKTHKH, W3HAYAIBGHO 3aKIAJBIBAIOTCS TPYIHO pelIaeMble
3aJlauM, TJIe OJ[HA LIeJb [TOJAMEHAETCS Ipyron Ooee prHHOI‘/'I»3.

[Mosromy mpennaraem B mporpammax Mpo(UIaKTHKU MOOETOB OTpaXKaTh MEPOIPHUS-
THS1, KOTOpbIe OyIyT HECTH CBOE BO3/IEHCTBHE Ha CIEAYIOIINE TPAIUHBIL:

— «ceMelHbIe MTPOOIIEeMbI 0CYKICHHOTO;

— KOH(IUKTHBIC CUTYAIHH;

— MOPaJIbHO-IICUXOJIOTUYECKAst HEYCTOWYUBOCTh JINYHOCTH;

— aJIKOTOJIbHOE, HAPKOTUYIECKOE, IICHXOTPOITHOE COCTOSTHHE;

— ycTONuMBas KpUMHUHAJIBbHASI OPUEHTALMS OCYXKJIECHHOTO, UMEIOIIETO LENb MOoTyde-
HHE TPECTYITHOTO aBTOPUTETA» .

«OmHAKO HENb3s HE OTMETUTH, YTO MpeiaraeéMble PeKOMEHIANK B 3TOM HallpaBJiie-
HUAU MOTYT U HE CTaTh OCHOBOW HPABCTBEHHOCTH OTAEIHHOTO ueioBeka. [loaToMy BO3HU-
KaeT HeoOX0AMMOCTh 00palaTh BHUIMaHUE U Ha 00IIeUeIOBEYECKIE YCIOBUS, B TOM YHCIIE
B MECTax JIMIICHHS CBOGOIBD) .

Cpen OCHOBHBIX YCIIOBHH, CITOCOOCTBYIONIMX COBEPIICHUIO TMOOEroB, BBIICIISIOTCS:
HEYJIOBJIETBOPUTEIbHAS paboTa 10 MHIUBUIYaTbHON MPOQIIAKTHKE, HEJOCTATKH TIPH 000-

! Kenyaxos M.A. CoOTHOIICHNE NPUHIAIOB TyMAHH3MA M CIIPABEITHBOCTH IPH PEATH3AMEH MEp IO

npenynpexaeHuto npectymHocta // [IpodneMsr mpaBooxpaHuTeNbHOM nestenpHocTH. 2016. Ne 4. C. 15-16.
Kunosnosa F0.B. OcobeHHOCTH PabOTHI 1O NPEIOTBPAIIECHAIO TOOETOB M3 MECT JIMIIEHUsT CBOOOMBI //

3akoHOaTeNbCTBO U npakTrKa. Ne 1 (38). 2017. C. 60.

3 XKenynxos M.A. HoBblif B3I Ha KOHLENIHIO 06BEKTA 3AIHThI OT KOPBICTHBIX IIPECTYILICHHH IPOTHR
cobctBeHHOCTH // BecTHHK Boponexckoro nacrurtyra MBJI Poccnu. 2011. Ne 1. C. 47.

4 A6pamos M.A. TIpoGireMbl IPEAYNPEKICHAS MOGETOB M3 MECT JHIICHHS CBOGOBI, TIPHIMHBL H yCIIO-
BUsL, CIIOCOOCTBYIOIIME UX coBeplieHuto // Poccuiickoe mpaBoBezieHue: TpHOYHa MOJIOAOTO y4eHOro: ¢b. cra-
teit / otB. pen. B.A. Ytkun. Tomck: U3n-Bo Tom. YH-Ta, 2015. C. 214.

5 XKemymxos M.A. OcoGEHHOCTH IyXOBHOTO BOCIHTAHMS BHICOKOHPABCTBEHHOH muunoctH // IIpaBo u
obpazoBanue. 2004. Ne 5. C. 74.

99



PYIOBaHUM WH)KCHEPHO-TEXHUYECKUX CPEACTB OXPaHbl, CUCTEM BUACOHAOMIONCHUS; OTCYT-
CTBUE KOHTPOJIA IIPU TPYIOHUCIIONIB30BaHUMU OCYXICHHBIX, [IPEIOCTABICHUE UM IIpaBa Iepe-
JBIKCHUSI 0€3 KOHBOS; HEYJIOBJIETBOPUTEIBHOE MPOBEACHHE OOBICKOB B MECTaxX MPOXKUBA-
HUSL; OTCYTCTBHE YIPEKAAIOIeH NHOOPMALMHK 110 ONIEPaTHBHON 0OCTaHOBKE; HE3HAHHE pe-
AJIIBHOTO IICUXOJIOTUYECKOTO KIIMMAaTa B CPEE OCYKACHHBIX; HAPYIIECHUE 3aKOHHOCTH aJIMU-
Huctpanueit UY; HeynoBiIeTBOpUTENbHAS OpraHU3alisl B3aUMOJICHCTBHS OTAEIIOB U CITYKO.

VYuuThIBas M0JOOHBIE YCIOBUS, OPTaHbl HCIIOJIHEHUS Hakazanuid P® mocrosHHO mpo-
BOJSAT METOJMYECKUE CEMUHAPHI AJIs1 HHOOPMHUPOBAHUS CBOMX MOAPA3eNIeHU 10 Ho0ero-
Bo#i cutyarnuu B MJIC, mpoBOAAT MOCTOSHHBIA MOHUTOPHHT MPUYUH U yCIOBUHA. BhIaBms-
I0TCSI IPOOJIEMHBIE CUTYallMU MO HEBBIMOJIHEHUIO TPEOOBAaHUH PYyKOBOIAIIMX JOKYMEHTOB
10 OpraHK3aliK HaJ30pa U OXpaHbl; (OPMAIbHBIM MOAXO K U3yUYEHHIO IICUXOJIOTHH OCY-
’KJICHHBIX; 4acTas CMEHA COTPYIHUKOB, cllabas paGoTa 110 06yUeHHIO HOBBIX KaIpoB .

B nureparype npaBHIBHO YKa3aHO, YTO: «B COJEPKAHUE MOHATUS IPELYIPEKICHUS
MIPECTYITHOCTH 3aKJaJbIBacTCs MpsAMas 3aBHCUMOCTb IIPOBOJUMBIX MEPOIPHUATHI OT MO-
CIIEJICTBUM IIPECTYIHOCTH, TJ€ 332 YBEIMYEHUS KOJUUYECTBEHHBIX BEJIMUYUH BCETAA OTBEYAOT
[IPaBOOXPAHUTEIbHBIE OPraHbl, B TO BPEMs KaK OTBETCTBEHHOCTb BO MHOTMX KOHKPETHBIX
CIydasx CleyeT pasje/aTh C 3aKOHOJATE/IMH ¥ OPraHaMH HCIIOJHUTEIIBHO BIaCTH» .

[TosToMy mpennaraeM B mporpaMmax NpOo(UIAKTHKH [IOOETOB 32 OCHOBY BBIICIHMTH
CJIE/TyFOIIIE MEPOTIPHSTHS :

— 3aKpenuTh 00s3aTeNbHOE NMPOXOXKICHUE MEPBOHAYAIBLHON MOATOTOBKH, MEPEIo-
TOTOBKH, INPOXOXKICHUS KYPCOB IOBBIMICHHUS KBAIM(GHUKALWK COTPYJHHMKOB CBS3aHHON
C TICUXOJIOTHYECKON pabOTO# MO OCYKACHHBIM COCTOAIINX HA y4eTe MO OTHOLIEHHIO K CO-
BEPIICHUIO TT0OETOB;

— TPOBOAUTH NPAKTHUECKUE yUeOHBIC 3aHATHUS MO PO3BICKY U 3aJEPKAHUIO COSKAB-
[INX 3aKJIIOYEHHBIX;

— YCWIHThb BOIIPOCHI KOHTPOJIS HAYAJIbHUKOB TEPPUTOPUAIBHBIX OPTaHOB BHYTPEH-
HUX €7 3a NpopMIAKTUKON NPECTYIJICHUH, BBISIBIICHHE U YCTPAHEHHUE BO3MOKHBIX MpPHU-
YHH ¥ YCJIOBUH COBEPIIEHU [100ETO0B;

— mponucath 0ojiee KOHKPETHO HOPMBI JHCIUIUIMHAPHON OTBETCTBEHHOCTH IO HE-
BBIIIOJIHEHUIO HOPMATUBHO-IIPABOBOM JOKYMEHTALUU B JaHHOM BOIIPOCE.

CornacuMcsa ¢ MHEHHEM O TOM, YTO «BBIJBUIAEMBIE B CTAaThE IOJIOXKECHUS JAIEKO HE
OeccropHBI, HO HAXOMATCS BO B3aHMOCBS3HU C YK€ YCTOSBIIUMUCS JOKTPUHAMH U TPU3bI-
BAIOT K JMCKYCCHH I10 TIPE/II0KEHHBIM IPoGIeMam» .
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9. Xabapos A.B. HekoTophle aclieKThl MpeaynpekKICHUA TOOCTOB U3 MECT JuIIeHus cBooomas! // I Me-
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VK 342.7

OXPAHA 310POBbS U MEJULIUHCKAS IOMOLIb
KAK KOHCTUTYIUMOHHOE ITPABO I'PAKIAH

M.O. bpenésa

cryneHT HCTHTYTa paBa W HAMOHAIEHOH Oe3omacHocTH TaMOOBCKOTO rocy 1apcTBEHHOTO
yausepcurera umenu ['.P. Jlepxasuna (Tam60B, Poccuiickas denepartist)

Kax useecmno, 30oposve uenosexa u e2o dHcusHv 8ce20a AGNANUCL U OYOYM ABIAMbCA OOHUMU
U3 CAMbBIX 8ANCHBIX YEeHHOCmeU 01 Kaxcoo2o u3 Hac. B dannoil cmamve npedcmasinena npobiema
onpeoenenuss CYWHOCMU U COOEPIHCAHUSL NPABA 2PANCOAH HA OXPAHY 300P08bsL KAK 00HO U3 8AMHC-
Heuuux KOHCIMUmyyuoHHbIX npae uenoseka. Ilpoeooumcs cucmemuulil ananius H06o2o PedepanvHo-
20 3axona «06 0cHogax oxpansl 300posbs epadcoarn 6 Poccutickoii @edepayuuy. Ocoboe numanue
obpawaemcs Ha makue 3HavumMble 8 MO 00IACMU ACNeKmbl, KaK Ka4ecmeo OKA3blaemMoll HOMO-
W, e€é 00CMYNnHOCIb U BO3MOICHBLE Memodbl cogepulencmeosanus. [Ipobnema peanuzayuu uccie-
0yeMo20 HamMu Npasa Yeno8eKa HA MEOUYUHCKYIO NOMOWb CHUMAEMCs 6€CbMd AKMYAIbHOU HA CO-
epemenrom smane pazeumusi Poccuiickou @edepayuu, NOCKONbKY YMPAma 300pP06bsi 4elo8eKd
YMansiem 3HAYeHUe U 8adNCHOCTL Opyeux Oaaz u yeHHocmell.

Knrwouegvle cnosa: KoHCmumyyuoHHoe npaso 4eioseKd, MeOUYUHCKAs NOMOWb, 30pagooXpa-
HeHUe, 300po8be.

OxpaHa 3710pOBbS ¥ TIPABO HA METUIIMHCKYIO TIOMOIIb KaK OJJHO M3 TJIaBHBIX KOHCTUTY-
LIUOHHBIX IIPaB YeJIOBEKA U TPpakJaHWHA, 3aHUMAeT 0c000€ MECTO Cpelu APYTHX rapaHTHH
IIpaB u CBOOOJ TMYHOCTH. JlaHHOE TIpaBO YelloBeKa UMEET MIMPOKYIO IPAaBOBYIO OCHOBY, Ha
0a3e KOTOpPOH M OCYIIECTBIISIETCA TaHHOE MpaBo. Tak, ecim 00paTUThCS K OCHOBHOMY 3aKO-
Hy P® — KoncTutynuu, To B CT.2 MOKHO 3aMETHUTh, YTO YEJIOBEK, a TAKXKE €ro MpaBa U CBO-
0O0/IBI SBJIAIOTCS BHICIICH IEHHOCTHIO. 3aKOH OMPENENUII 3Ty [IEHHOCTh KaK «COCTOsHHE (Pu-
3WYECKOT0, TICHXHYECKOTO U COIMANBHOTO OJaronoydns YeloBeKa, TP KOTOPOM OTCYTCT-
BYIOT 3a00JICBaHNS, A TAKXKE PACCTPOHCTBA (PyHKIIHMI OPraHU3Ma U CHCTEM OPraHU3May» .

! «Poccumiickast rasera» or 25 mexabps 1993 r.
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AHamu3upys pe3yiabTaThl IpeoOpa30BaHMM, TPOBOIUMBIX B HAIIEH CTpaHE B 00JACTH
3IPABOOXPAHCHHUS, Mbl IPUXOIUM K BBIBOIY, YTO HEOOXOAUMO IPHUHATH PSII MEP IO CO-
BEpIICHCTBOBAHUIO M MOJCPHU3ALNU TPEIOCTABISIEMBIX MEIUIMHCKUX yciayr. Ecimu He
MIPUHATH CPOYHBIE MEPHI, HAIPaBJICHNE KOTOPHIX Oy/IeT HAIEJIEHO HE TOJNBKO Ha YKperure-
HHE 3I0pOBbs Tpakaan Poccru, HO M HAa YBEIUYCHHE MPOJODKATECILHOCTH JKU3HH, POXK-
JACMOCTH M COKpAIICHHS CMEPTHOCTH, TO Hallla CTpaHa HE OYyJIeT MMETh BO3MOXKHOCTH
peanu3oBaTh HAMEUEHHBIC LIENU U 33Ja4d, HE CMOXKET JOCTUYb JKEJIAEMbIX Pe3yIbTaTOB OT
MIPOBOIUMEIX PedOpM, KaCAIOIIHUXCS COITMAIBHOMN Chephl.

Kak y)e ObUIO OTMEUEHO, IPaBO Ha OXpPaHy 310POBbS U MEIUIMHCKYIO ITOMOIIb, OC-
HOBBIBAETCS U PETYJIMPYETCs Oiaroaapsi MpoYHOH MpaBoBoii cucreme. B 3Ty cucremy, mo-
mumo Korcturynun PO, Bxomut denepanbubrit 3akoH oT 21.11.2011 Ne 323-03 «O6 oc-
HOBax OXpaHbI 310pOBbs TpakaaH B Poccutickoit deneparumy. CormacHo ero MoJ0KeHH-
sIM, Y€JIOBEK UMEET IPaBO Ha 00s3aTEILHOE U JOOPOBOJIBLHOE MEIUIIMHCKOS CTPaXOBaHHE,
Ha MOJIyYeHHE MEIULMHCKOW MOMOIIM Ha Bced Teppuropun Poccuiickoit ®enepauuu,
B TOM YHCJIE 3a IIPeIeIaMH MTOCTOSHHOTO MECTa KHUTEIIbCTBA, HA MTOTYyUECHUE METUITTHCKAX
YCIIyT, COOTBETCTBYIOIIUX MO O0BEMY M KAauecCTBY YCIIOBHSM JIOTOBOpA, HE3aBHCHUMO OT
pa3Mepa (haKTHYECKH BBITUIAYEHHOTO CTPAXOBOT'0 B3HOCA M MHOTOE JIPYToOe.

CaoBa ooparmmMcs k Kounctutynum PO. [Ipun BHEMaTensHOM 0030pe TaHHOTO ITOKY-
MEHTa MBI MOJKEM BCTPETHUTH CT. 41, copepxaniyro HHPOPMAITUIO O TOM, 9TO OKa3aHUE Me-
JUIUHCKOM MOMOLIY TpakJAaHaM B FOCYJApCTBEHHBIX M MYHHULHUIAIBHBIX YUPEXKICHUAX
3IPaBOOXPAHEHUs OCYyIIECTBIAeTcs OecruraTHO. biaromapsi CymecTBOBaHHIO IPOTPaMMEBI
rOCyIapCTBEHHBIX TapaHTHH OSCILUIATHOIO OKa3aHUS MEIUIIMHCKOM ITOMOIIM, YTBEpXKIae-
Masi cpokoM Ha Tpu roxaa IlpaBurensctBom PO, Bce BUIbI MEAULIMHCKON MOMOIIN TaKKe
SIBIITIOTCSL OECTUTIaTHRIMU. ['OBOPS O MJIATHBIX MEIUIIMHCKHUX yCIyraX, TO Hy>KHO OTMETHTb,
YTO OHM OCYLIECTBIISIIOTCSI KAK B YaCTHBIX MEAMLIMHCKUX OpraHU3alusix, TaK U B rocyaap-
cTBeHHBIX. OCHOBaHUsS I TPEJIOCTABJICHUS TaKOW MOMOIIM IMOJPOOHOTO COJEPKATCS
B CcT. 84 3akoHa.

Takxe B JAHHOM 3aKOHE CYIIECTBYIOT ITOJIOKEHHSI, HAIIPaBJICHHbIE HA NPEIOTBpALLe-
HHE KOPPYMIIMOHHBIX 3JIEMEHTOB B MEIUIIMHCKON JEITEILHOCTH, CIIOCOOHBIC OTPHIIATEIh-
HO CKa3aThCS HAa KAYECTBE U IOCTYIMHOCTH MEIUIIMHCKUX YCIyT. Pasperienne Takux crop-
HBIX CHTYyalllii BO3JIOKEHO HAa 00pa3yeMyr0 YIOJHOMOYEHHBIM (helepatbHBIM OpPraHOM
HCIIOJHUTEIBLHON BIaCTH KOMHUCCHIO M0 YPETryJIMPOBAHHUIO KOH(IMKTA HHTEPECOB (CT. 75).

JlocTymTHOCTh W Ka4eCTBO — TJIaBHBIE MPU3HAKU, KOTOPBHIMU JIOJDKHA XapaKTepU30-
BaThCsl MEAUIMHCKAsI oMok, Kputepun MeAUIIMHCKON MOMOIIU NPEACTaBieHbl B ¢T. 10
Hacrosimero 3akona. Tak, TepMUH «MEOUIIMHCKAs IOMOIIb» MOYKHO pacCMaTpHUBaTh KaK
«KOMILUIEKC MEPOIIPUSATHH, HAIIPABJICHHBIN Ha MOIep KaHue U (MJIH) BOCCTAHOBIICHUE 3/10-
POBBSL M BKITIOUAIOIINX B Ce0sl MPEIOCTaBICHHE MEIMIIMHCKIX yeayr»' . Tawke, cT.32 co-
JIEepXKUTCA TONHAs Kiaccuukanusa menuuHckord momomntu. [To Bumam e€ pasmensror Ha
MIEPBUYHYI0 MEINKO-CAHUTAPHYIO ITIOMOIIb, CICIHATU3UPOBAHHYI0 W TAJUTHATUBHYIO.
B 3aBucumoctu oT hopmMbl prHAHCOBOTO OOCSCIICUEHUS JUIsl TPa)KIaH MEIUIUHCKAs T0-
MoIIlb ObIBaeT miatHas u OecrutatHas. CoryiacHO (hopMe OKa3bIBa€MOM METUIIMHCKOHN T10-
MOIIH, e MPHHITO NEIUTh Ha DKCTPEHHYIO, HEOTIOXKHYI0 M IUIaHOBYI0. [lo ycioBwsiM
MPEIOCTABIICHHSI OHA MOXKET ObITh BHE MEIUIIMHCKOW OpraHU3alliy, B THCBHOM CTaI[MOHA-
pe, cTalimoHapHO. MEIUIIMHCKYFO TIOMOIIb MOYXHO TaKXKe KIacCU(UIIMPOBATh B 3aBUCUMO-
CTH OT OpraHu3alMi, €€ MPEeAOCTaBISIOIIUX, & UMEHHO 3TO FOCYJapCTBEHHbIEC, MYHULU-
MagbHBIC U YaCTHBIC.

! CoOpanue 3akoHOonaTenbcTBa PD. 2011. Ne 48. Cr. 6724.
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[TonpoGHee ocTaHOBHMCS Ha TaKOM Ba)KHOM AaCIEKTe KaK KayecTBO. DTOT MPHUHIIUI
obecreunBaeTCsl TAKUMH IIOJIOKEHUSIMU 3aKOHa, Kak Tpe6OBaHI/ISI K JIMy, OCYyIIECTBJIAIO-
meMy MCIUIUHCKYIO ACATCIIbBHOCTE UMETh COOTBETCTBYIOIICC O6p330BaHI/Ie " INpoXOaUTh
PO EeCCHOHATBLHYIO TIEPEITOATOTOBKY (CT. 69); ocylecTBIEHHE TOCYIapCTBEHHOTO, Be-
JOMCTBCHHOI'O MU BHYTPCHHCEI'O KOHTPOJIA Kadue€CTBa U 0€e30MMacHOCTH MeI[HHPIHCKOfI JacA-
TeNbHOCTH (CT. 87); OTBETCTBEHHOCTh 3a BpeJ, NMPUUMHEHHBIN XKU3HU U (WIN) 3I0POBBIO
rpaxaaH MpU OKa3aHWW MeTuIMHCKor momomu (ctT. 98). [loBbllieHne kadecTBa >KU3HH,
OeccropHo, ABIIAETCS HanOojee BaXKHOH IICNIbI0, peaIM3yeMbIX B HaIlleH cTpaHe mpeodpa-
30BaHM B 00JIaCTH 3][paBOOXpaHEHUs. B CBs3M ¢ 3THMM HEOOXOAWMO KapAHHAILHOE 00-
HOBJICHUE BCEH CUCTEMEI 37paBooxpaHeHus. llenecoobpazHo u Hambonee pasyMHO OBLIO
OBl TTpoBeCTH O0BENWHEHHE IIEHTPOB BBICOKMX MEIUIIMHCKUX TEXHOJOTHHA B €IWHBIE 00-
HIEPOCCUNCKHE CIICIIUAIM3UPOBAHHBIC MEIUIIMHCKUE CIIyKObl ¢ (hUIrajaMu B PErHOHAX.
I[aHHOC MCPOIPUATHUEC TTO3BOJIUT OGCCHG‘II/ITL BI)Ipa6OTKy CAWHBIX CTAHAAPTOB AUArHOCTU-
KH, JICYCHHS, MEIUIUHCKON pPeaOMINTAIlNK, €AMHON METOJUKU TOATOTOBKH BHICOKOKBA-
J'II/I(bI/II_II/IpOBaHHLIX MCIUIUHCKUX KaApoOB. WNnaue TOBOps, JJId IOBBIIICHUA KadcCTBA MC-
JUIWHCKON momomu B Poccun HyHO pa3paboTaTh M COBMECTHBIMH YCHUIIMSMH peajii30-
BaTh OOIIYIO MPOTPaMMy JIEHCTBHIA, KOTOpas CTAHET €IUHBIM CTaHIAPTOM IS (enepalib-
HOTO, PETHOHAIBHOTO M MECTHOTO ypoBHei. ['0BOps yke O CymIecTBYIOIIMX Mepax, Ha-
MPaBJICHHBIX Ha MOJJCPKaHUE 3I0POBbsI TPAXKIaH, CIeyeT OTHECTH Pa3paboTKy U pean-
3aIlHI0 Pa3UYHBIX [IPOrPaMM, HAIpaBJICHHbIE Ha MPEAOCTABICHUE TPakJjaHaM KaueCTBEH-
HOM M OCTYITHON MEIUIIMHCKOW MOMOIIH, TTPOBOAATCS MEPHI M0 MPOQUIAKTHKE pa3iInd-
HOTO pojia 3a00JIeBaHUH.

XO0TeJoch 6]:1 OTMETUTH, YTO B KAY€CTBC MCP IO MOBBINICHUIO JOCTYITHOCTU U KAa4Y€CT-
Ba MEIUIIMHCKOW ITOMOIIM MOXHO pPaccMaTpHBaTh YKPEIUIEHHE KaJpOBOTO MOTEHIIHAa
3IPaBOOXPAHEHHUS, BO3MOXKHOE TOBBIIICHNE 3apaOOTHOM IJIaThl MEIUIIUHCKUX pPabOTHH-
KOB, MOCKOJIBKY UMEHHO ()MHAHCOBAasi CTOPOHA BONPOCA CYHIECTBEHHO MEHSET KaIpOBYIO
CHTYAIIMIO B CHCTEME IepPBUYHOI MEIHKO-CAHUTAPHOI MOMOIIHM . B kKauecTBe HaMeUeHHBIX
Mep TakKe CIeIyeT pacCMaTpUBaTh HE TOJIHKO MEPHI MO0 COBEPIICHCTBOBAHUIO U MOJEPHU-
3au (PUHAHCOBOT'O CTHMYIJIMPOBAHUS PaOOTHUKOB MEIUIIMHCKUX YUPEKJICHHI, HO U 110
BBCICHUIO NONOJHUTCIBbHBIX MEP MO MOBBIIICHUIO OTBECTCTBECHHOCTHU 3d OKAa3aHHYIO MEIU-
LIUHCKYTO TIOMOIITb.

[IpoBeneHrE NAHHBIX MEPOIPUATUN ITOMOXKET 3aJ0XKUTh MIPOYHYI0 OCHOBY JUIA IOJI-
HOLEHHOM peaju3aluy YeJIOBEKOM CBOETO IIpaBa Ha OXPaHy 3J0POBbs U IIOJIy4EHHE MEIU-
LIMHCKOW MOMOIIH, 2 B MIEPCIIEKTUBE MPUBEAET K MOBBIIICHUIO TAKUX BAXHBIX IS Halleh
CTpaHBl JeMoTpauuecKux MoKa3aTelell, Kak yBEIHYCHHE POXKAAEMOCTH, IOBBIIICHIE
MPOAOJDKUTCIIBHOCTH )KU3HU HACCJIICHUA U COKPAIICHUC CMCPTHOCTH.

Cnucok HCMoJIb30BAHHBIX HCTOYHUKOB U JIUTEPATYPbI
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cynapctBerHnoit Jymoit 01.11.2011 r.: ogo6per Coserom Deneparmu 09.11.2011 r. Ne 323-®3 // Cobpanue
3akoHoxarenscTBa Poccuiickoit @enepaunu. 2011. Ne 48. Ct. 6724.

3. YBapoB A.A. OxpaHa 3710pOBbsl 1 MEAULIMHCKAs TOMOILIb KaK KOHCTUTYLIHOHHOE IIPaBO rpaxknaH // 13-
BECTHS OPEHOYPICKOT0 TOCYJapCTBEHHOT0 arpapHoro yHuBepcutera. 2012. Ne 5. C. 269-271.

! VBapos A.A. Oxpana 300pOBBS i MEIMIMHCKAS IOMOIIb KaK KOHCTHTYIIHOHHOE IPaBO rpaycia // M-
BECTHUS OPEHOYPICKOT0 TOCyJapCTBEHHOT0 arpapHoro yausepcurera. 2012. Ne 5. C. 270.
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VK 340.1

CIIPABEJJIMBOCTH U IIPABO, ®OPMbI B3AUMOJIEVCTBUS

B.B. byneaxos
JIOLEHT Kadeapsl rpaxkJjaHcKoro mnpaea MHCTUTYTa paBa U HAIMOHAIBHOW 0€30MacHOCTH
Tam6oBckoro rocyaapcTBeHHoro yuusepcurera umenu ['.P. Jlep>kaBuHa, K.10.H., JOLEHT
(TamboB, Poccuiickas deneparys)

B cmamve paccmampusaromes cywpocms u popmul 83auM00eticmeus 8aNCHeuwux obuecm-
BEHHbIX (heHoMenos — cnpasednugocmu u npasa. Ommeuaemces, 4mo omoiCcOecCmeieHue NOHIMu
«NPasoy U «CNpageodIu8oCmby He8o3MOodiCHO. Cnpaseonugocnv, NO MHEHUIO A8mopd, SGIAemcs
cpeocmeom obecnedeHust COYUanbHOL YeHHOCMU HOPM npasd. AHanusupyromesi cnocoovl uHmep-
npemayuu cea3u cnpageoaugocmu u npasa. Coenan 8bl800 0 MOM, YMO 8 KAHCOOM KOHKPEmHOM
cyuae cooepicanue Cnpaseorugocmu Onpedesiencst KOMIIEKCOM PA3IUYHBIX (PaKmopos. IKOHO-
MUYECKUX, NOJUMUYEeCKUX, HpascmeeHnvlx. [loduepkusaemcs 3nauumocms uoeu CnpaseorusoCcmu
015 npasosozo sHanust. ObOCHOBLIBACMCSL NO3UYUSL, YO CNPABEOIUBOCb SAGNAEMCS (PYHOAMEHMOM
npasa.

Knrouesvie cnoea: npaso, cnpagednugocmo, npagogas Kamezopus, CnpageoIugocmv npasd,
uoesi cnpageodIuoCmu.

PaccmarpuBas CymHOCTh KaT€ropuu CHpPaBEeIIMBOCTH, B IEPBYIO OYEpEdb, CTOUT OT-
METHUTh, YTO OHA UMEET Ty K€ COLIMAJIbHYIO OCHOBY, UTO U HPaBCTBEHHOCTh. [IoaToMy €€
CYLIECTBOBAHUE HEJIb35 CBI3bIBATH TOJBKO C IEMCTBUTENBHOCTHIO MpaBa. Ho u3 toro, 4rto
CIpaBe/UIMBOCTh HE BBITEKAET M3 IIpaBa, BOBCE HE O3HAYACT, YTO IPaBO OE3pazIHIHO
K CTIPaBEeIIIUBOCTH, JIN0O YTO CIPABEIMBOCTH M MPABO — JIBA HE CBSI3aHHBIX MEXIY c000it
sBiIeHAsA. HanmpoTuB, MEXITy STHMH SIBJICHISMU CYIIECTBYET TECHAS CBS3b, 00yCIIOBICHHAS
HX 0COOOM POJIBIO B PETYJIMPOBAHUN TIOBEICHHS nrozeit’.

«IIpaBOBBIE KaTEropuu — 3TO COJAEPIKATEIbHBIE, IPEAMETHBIEC, HAYUYHbIE TIOCTAHOBJIE-
HUS, BOCIIPOU3BOIAIINE UACATHFHO (B MBIIIUICHUN) OOBEKTUBHYIO CYTh PEAIbHBIX MPOIIeC-
COB U OTHOIIICHU NMPaBOBOM JCHCTBUTEIHLHOCTH, BHIPAKAIOIINE CISIIUPUUECKU TIPABOBYIO,
KaueCTBEHHYIO OIPENIEICHHOCTh JaHHBIX IIPOLECCOB U SABJICHUI».

3aMeTHM, YTO CIPaBEIIUBOCTh HE TEPsET MPHUCYIIUX € KadecTB, JaXKe KOTJa OHa
nproOpeTaeT IpUaAnYecKyto cnenuduky. BeipaxeHHOe depe3 mpaBo TpeOOBaHUE CIpa-
BEUTMBOCTH BHICTYIa€T HE TOJHKO B KA4€CTBE MOPAIBHOIO, HO W IPABOBOTO TPpeOOBaHUSI.
Ecnu Ov1 0HO TIepecTasnio OBITh CIIpaBEAIMBEIM C TOYKH 3PEHHSI MOpaJd, TO, OyTydu BBIpa-
JKEHHBIM B IIpaBe, TaKKe HE ObLIO OBl CIpaBeJUBBIM. TakuMm 00pa3oM, BhIpa)KCHHAs
B IIPaBe CIPABEUIMBOCTD SIBIAETCS STHKO-FOPHINYCCKAM (EHOMEHOM .

CuntaeM HEOOXOAMMEIM MPOBECTH Pa3TPaHUUYCHHUE MEXKITYy TaKHMH KaTerOpHAMH Kak
«CHPaBEIIUMBOCTh B IIPABE», «CIPABEMJIMBOCTh IIpaBay M «OpPUIUYECKas CIpaBemJIU-
BOCTBY. [10]1 «CIIpaBeUIMBOCTHIO B TIPaBE» OOBIYHO TOHUMACTCS COIIMATbHO-HPABCTBEHHAS
KaTeropus, MOJIy4YuBIIasl BeIpakeHHE B npaBe. « CIpaBeaIuBOCTb MPaBa» — 3TO TO, B YEM
MMEHHO IPOSBIECTCA CIPaBEJIMBOCTb, peaU3yeMas C MOMOIIbI0 IIpaBa, W, HAKOHEIL,
«IOpUAMYECKas CHPaBEIJIMBOCTH» — 3TO MOHITHE, OJHO3HAYHOE C 3aKOHHOCTBIO, O3Ha-
Yalolee, YTO CIPABEAJIUBOCTh IOJYy4aeT CBOE BBIPAXKEHHE B OJUHAKOBOM MPUMEHEHUU

! Bacuiser A.M. IIpaBoBBIE KaTEropuu: METOJOIOTHYECKUE ACHEKTHl Pa3pabOTKH CUCTEMBI KaTerOpHi
Teopuu mpasa. M., 1976. C. 57-58.

% Taum sxe.

3 Buu JI.C. O6was Teopus npaga. J1., 1976. C. 158.
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3aKOHa K Kaxkaomy. Takas nuddepeHmmanus MCIONb3yEeMBIX MOHATHIA HeoOXoauMa s
Oosiee 4€TKOro aHanM3a MPOOJIEMBI CIPABEAJIMBOCTH B MPABOTBOPYECTBE U PEATH3AINH
npasa’'.

B ropunudeckoit muTepaType oTMEHaeTcs, 9YTO CIIPaBeIMBOCTh U MPAaBO MMEIOT MHO-
ro o0IIEro B MPOUCXOXKIEHHHU, CYIIIHOCTH, QYHKIMSIX U CMBICIIOBOM BhIpaxeHHU. «[IpaBo-
BOE» B CBOCH OCHOBE BCErJa CTPEMHTCS OBbITH CIPABEIJIUBBIM, & TEPMHHBI «IIPaBO» U
«CTIPaBEIIMBOCTEY OJU3KH 1O CMBICTY. Ho cumMTaem, 4To OTOXKIECTBIICHUE JaHHBIX MOHS-
THUH HEBO3MOXXHO, TIOCKOJIBKY ITPABOBOE HE BCET/IA SBISIETCS CIIPABEIUBBIM, a CIIPaBeIIU-
BOC HE OrpaHMYUBAeTCs MpaBoBoi chepoil. CrpaBeUIMBOCTh B 3HAYUTEIHHONH Mepe ocTa-
€TCsl SIBIEHUEM MOpaJId, COIMAIbHBIM M dTHYECKUM KpuTepueM npaBa. Hepenko oHa Boc-
MIPHHUMAETCS] HHCTUHKTUBHO KaK «MOPAJIBHOE TIPaBO».

Wnes cipaBeanmuBocTH, K KOTOPOH, B KOHEYHOM CYeTe, oOpamaercs Jodas cucreMa
OILIEHOK B PaMKaX HPABCTBEHHOCTH , IIPOHM3BIBAET BCE B3aHMOOTHOIIEHHUs mozeil. Camo-
CTOSATENBHO JIN0O B COOTBETCTBHUHU C JPYrMMHU (DaKTOpaMu MOBEJICHUS CIIPaBEIIUBOCTD BbI-
CTyIIaeT B Ka4eCTBE IIeJU MOCTYNKOB Jojiel. CrpaBeIMBOCTh SBJSIETCA CPEACTBOM 00ec-
[I€YEeHHUs COLMAIbHON IEHHOCTH HOPM IpaBa. be3 yuera cnpaBe/yInBOCTH B Ka4eCTBE KpHU-
TepUs COM3MEPHMOCTH ITOBEJICHUS JIIOJEH MPaBOBOE PEryJIHpOBaHHE KpalHE 3aTpyAHU-
TeNbHO. BMecTe ¢ TeM B KI1acCOBOM OOIIECTBE HEBO3MOYKHA PEAIN3allvsl TOCIOICTBYIOIIIE-
r0 ujeasa ClipaBeIJIMBOCTH 0€3 MPaBOBOTO PEryIMPOBAHNS.

Kak yxe yka3piBanoch, copiep>kaHue CIPaBeIIUBOCTH B KAKIOM KOHKPETHOM CITydae
oTIpesieNsieTCsl KOMIDIEKCOM Pa3IHYHBIX (PaKTOPOB: SKOHOMUYECKUX, MTOTUTHIECKUX, HPaB-
cTBeHHBIX. He ciemyer nm u3 3TOrO, YTO MIpodIEMa CO3MaHWS IpaBa, CIPABEIAIUBOTO
C TOYKH 3pEHHUs] BCEro Hapoia, BooOIe AoJnKHA ObITh cHsTa? OTBeyas Ha 3TOT BOIMPOC,
HE00XOJMMO MMETh B BUAY, YTO Ujeal CIPaBEIIMBOCTH IIyOOKO YKOPEHWJICS B OOIIECT-
BeHHOM co3HaHWH. COTHH U THICSYH JIET JIFON CBA3BIBAIM CBOM MPEICTABICHUS O Pa3yMHO
MOCTPOCHHOM OOIIECTBE C CYIIECTBOBAHUEM CIIPABEJIMBOIO MpaBa. DTO HAIUIO, B YacT-
HOCTH, SIPKO€ OTPaKEHUE B MUPOBOM (hOIBKIOPE.

CymiecTBYIOT Ba OCHOBHBIX MPOTHBOIIOJIIOXKHBIX APYT APYTY crocoda MHTepIpera-
LMW CBA3HM CIPABEIMBOCTH W TpaBa: MaTEPUANHCTUUYECKUNA M WAeamucThyeckuil. Mare-
PHATMCTUYECKUIT CTIOCO0 MO CYIIECTBY SABJSETCS MPOAYKTOM HOBEWIIEH MCTOPHU UYEJIOBE-
YeCTBa, JOCTHIKECHHUEM HAyYHO OOOCHOBAaHHOW OOIIECTBEHHOW MBICTH. MmeamucTudecKuit
croco0 CyIIecTBOBAI M JOMUHUPOBAI B TE€YEHNE MHOTHUX BEKOB; OH YKOPEHWJICA B CO3Ha-
HUU JI10JIeH, BRIpa0OTal yCTOWYHBBIC, AOJOHHBIC (DOPMBI, TOPOIMI TPAJUIIUN U TPOYHBIC
npenpaccyaku. «Vneanusm 10cTaToOuHO KUBYY, ¥ HUTJIE, TIOXKAITYH, OH HE 3aHUMAET TaKUX
MIPOYHBIX TO3WIHH, HE UMEET CTOJb TITyOOKHUX KOPHEH, Kak B 00J1acTH OyprKya3HOU (HiI0-
cotduu mpasa. [Toaromy 6opb0a ¢ HIICATUCTUIECKUM MUPOBO33PEHHEM B MpaBe MpHoOpe-
TaeT 0CcOOYIO AKTYATBHOCTY .

Boznaukaer motpeOHOCTs B OoJbIIell Mepe BHIBECTH MPOOIEMATHKY CYIITHOCTH H CO-
Jep’KaHuA TpaBa B cepy OOIMIECTBEHHBIX OTHOMICHUH, 0OBEKTHUBHBIX dYKOHOMHUYECKUX U
JIPYTUX 3aKOHOMEPHOCTEH COIMAIbHOTO Pa3BUTH, BBIMNTH 3a Npeaessl aHaau3a pasiud-
HBIX UJCOJIOTMYECKUX 00pa3oBaHuil. B mpaBe Mbl MOkeM HAOIIOJATh TO ke COOTHOIICHUE
MaTEepUaTbHOTO U HACOIOTHYECKOT0, OOBEKTUBHOTO M CYOBEKTHBHOIO, XapaKTEpHOE IS
CUCTEMEI clipaBeanuBocTy. DYHKINH MPaBa, TAPAHTUPYIONINE OMPECICHHBIA COUATBHBIN
YPOBEHb MPOIIECCOB B3aUMOJICHCTBUS MEKAY JIFOJbMH U MOJTITUBAIOIINE, €CIIA 3TO HE0O-

"' Sxumos A.U. CripaBeITMBOCTB U conpamcTuieckoe npaso. JI., 1980. C. 72.
2 Apxanrensckuit J.M. Kateropun MapKCHCTCKO-ITEHHHCKOM THKH. M., 1963. C. 68.
3 Maunsues I'.B. ConuanbsHas cripaBeiuBocTh U paso. M., 1977. C. 216.
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XOZIUMO, OOIECTBEHHBIE OTHOLIEHHS 10 NPaBHJIBHOTO M HOPMAJIBHOTO I JAHHOTO 0O0IIe-
CTBa COCTOSIHUSI, SIBJISIOTCS TAKKe QYHKIMAME CIIPABEIUIMBOCTH, JICHCTBHE KOTOPHIX MOXKHO
MPOCJIENUTH U B MHBIX 00J1aCTAX 0OIIECTBEHHOW JKU3HH, TAKMX KaK MOJIUTHKA, MOPAJIb.

B oTnuume oT 3KOHOMUKH MOJIMTUKA, MOPajb, IIPABO SIBJIAIOTCS HAACTPOCUHBIMU Ce-
pamu OOLIECTBEHHOM XKHU3HH, a 3TO 3HAYHUT, YTO WX COOCTBEHHOE MCTOPHUYECKOE PAa3BUTHE
OCHOBAaHO Ha SKOHOMUYECKOM Pa3BUTUU. B CBSI3U C 3TUM IOJUTUKY, MOpaJIb U IIPABO He-
00X0IMMO TPEACTaBUTH B KayecTBE SIBICHUH €IUHOTO IUIaHA, B KAUeCTBE HOPMATHUBHO-
PETYJIATUBHBIX CHUCTEM, CTPYKTypa KOTOPBIX COICPXKUT OOIIME 4YepThl, BKIIOYACT B ceOs
HEOOXOJUMYIO CBSI3b TPEX 3JIEMEHTOB: «OOIIECTBEHHOTO OTHOMICHUS (TIOJIMTHYECKOE, MO-
pajibHOE, IpaBoOBOE); UeH (MOJIUTHIECKOE, MOpaIbHOE, IPAaBOBOE CO3HAHME); HOPMBI (T10-
JIMTHYECKAS, MOpAIIbHAs, IPABOBAS)» .

[TornManue mpaBa Kak paBEeHCTBa BKIIOYAET B c€0s M CIPaBEIJIMBOCTh. B KOHTEKCTE
pasinyus IIpaBa U 3aKOHA 3TO O3HAYAET, YTO CIPABEMJIUBOCTb BXOIUT B IOHATHE IIPaBa,
T.K. TIO ONPEAETICHUIO NPABO CIIPaBEAIUBO, & CIPAaBEUINBOCTh — BHYTPEHHEE CBOMCTBO U
Ka4decTBO IpaBa, PAaBOBasi KaTeropusi U Xapakrepuctuka. [IpaBo Bcerga crnpaBeyiMBO U
SABIISAETCSA HOCUTEIIEM CIIPABEIMBOCTH B COMAIEHOM MHPE .

CnpaBemmuBOCTh SIBJISIETCSL OOLIEOTPACIICBBIM IIPUHLIMIIOM, OXBATBHIBAET BCE «ITAKN»
IIPaBOBOM CHUCTEMBI — OT OTAEIBHBIX HOPM [0 IIpaBa B IeoM. Korna npuHIuUN CIipaBeinBo-
CTH BOIUIOIIAETCS B MPaBe, TO MPABO TEM CAMBIM NPHOOPETAET CBOMCTBO CHPABETUBOCTH.
OnpeneneHHbli NPUHIMI JEITEIBHOCTH CTAHOBUTHCS CBOMCTBOM PE3yJIbTaTa AESTEIBHOCTH.

CBsI3p IIpaBa M CIPaBENINBOCTH OCHOBaHA Ha TOM, 4TO NPAaBOBOE OTHOLICHHE MOXKET
OBITh BCETJa MHTEPIIPETUPOBAHO B KaUueCTBE OCOOOTO THUMA OTHOIICHHS PaclpeneIuTehb-
Horo. B naHHOM cilydae pOHMCXOAUT pacrpeseieHue MpaB U 00S3aHHOCTEH YYaCTHUKOB
B3aMMHOI'0 COLMAJILHOTO OOLIeHHUs. B 11eoM xe mpaBo MOKeT ObITh 0003HAYEHO KakK 00y-
CJIOBJICHHOE MAaTEpUAIbHBIMHU YCIOBUSMHU KH3HHM OOILIECTBA paclpeiesieHne npaB u o00s-
3aHHOCTEN MEXY COLMAIbHBIMU IPYIIaMH, HHAUBUIAMHU.

Jltonu He M300peTaoT CBOM IpaBa, HE TBOPAT UX CBOOOIHO M MPOU3BOJIEHO, a OepyT
X TaKMMH, KAKUMH OHHU IOPOXIAIOTCS >KU3HBIO OOIIECTBA, YCIOBHSMU MaTepHAIbHOIO
ObITHS, HHBIMH OOcTosITeTbcTBaMH. [IpaBa yemoBeka BMECTE € €ro 00sS3aHHOCTSAMHU TPE-
CTaBIAIOT c000H CyOCTaHIMIO, MAaTepPHIO IIpaBa, €ro OCHOBHON HMCXOJHBIA BIIEMEHT.
B ropunnueckoit chepe HIUEro BayKHee 3TOr0 He CYIIeCTBYET.

HeoOxoammo oTMeTHTh, YTO KIIIOUEBOM 3ajjauell mpaBa MO OTHOLICHHIO K CIpaBeIn-
BOCTH 3aKJIFOYAETCSd B MUHUMHU3ALUU WU JAKE B UCKIIOYEHHUU 3JIEMEHTA CIy4alWHOCTH
pacnpeznencHus, B paCIIMPEHUH I0PUINIECKOTO U BMECTE C TEM MOJUTHUECKOTr0 KOHTPOIISA
HaJ €ro IpoIeccoM, HHCTPYMEHTAaMH, POLESYPaMH.

U o cmpicity, ¥ IO 3TUMOJIOTHH IOCTUIHS (iustitia) BOCXOAWT K mpaBy (ius), 9TO CBU-
JETENBCTBYET O HAIMYMM B COLMAJIBHOM MHpE IIPABOBOTO Hayajga M BBIpa)kacT €ro mpa-
BIJIBHOCTb, HMIIEPATHBHOCTH M HEOOXOIMMOCTS .

Bonee toro, mump mpaBo crpaBemmBo. [1oCcKoMBKY cripaBeaIMBOCTE COOCTBEHHO U
CIpaBeINBa, IOTOMY YTO BOILIOIIAET co00i M BhIpaXkaeT 00IIE3HAYNMYIO MTPABUIBHOCTS,
a 3TO 03HAyYaeT BCEOOLIYIO MPaBOMEPHOCTb, T. €. CBOETO POja HAa4yajo Mpasa, CMBIC Ipa-
BOBOT'O IIPHHIIMIIA BCEOOIETO PABEHCTBA U CBOOOIBL.

CripaBeiIMBO TO, YTO BBIpa)kaeT MpaBO, COOTBETCTBYET MpaBy U clieAyeT npasy. Jeil-
CTBO HEH30EKHO BEAET K TOMY, YTO 3a CHPaBEIIMBOCTb HAYMHAIOT BBIAABATH KaKoe-

! Marsnes ['.B. ConmanbHas cripaBeAInBOCTh U paBo M., 1977. C. 219.
% Hepcecsiar B.C. ®mmocodus mpasa. M., 1997. C. 28.
3 Tam xe. C. 28-29.
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HUOYIb HE TpaBoBoe Hadayo. IIpy oTpHIaHWU TPABOBOM MPUPOJBI CIPABEIIHMBOCTH I10-
Jy4aercs, 4TO MpaBO KaK TaKOBOE HECIPABEIJIMBO, CIIPABEUIMBOCTh XK€ IPEICTAaBIICHA
B TOM WJIM HHOM BHEMPAaBOBOM (COIHAJIBLHOM, MOPAIbHOM, MOJUTHYECKOM U T.II.) Hadaie,
TIpaBujIe, TPCOOBAHHH.

[IpaBo ¥ crpaBeUIMBOCTH CBSI3aHBI APYT C APYIOM HACTOJIBKO TECHO, YTO IOa4ac
B YEJIOBEUECKOM CO3HAHMH Ja)Ke€ MOJHOCTBHIO OTOKAECTBIISIIOTCS, COBMaAaoT. @. DHrenbe
KakK-TO 3aMETHJI, YTO MBICIHTh U TOBOPHTH IOPHIMYECKU — O3HAYACT K OIPE/ICIICHHOMY
SIBJICHUIO NIPHJIaraTh «Maciral 1pasa, CIpaBeyTHBOCTIY.

3HAYMMOCTh HMJICH CIPAaBEIUTMBOCTH JUIS MPAaBOBOTO 3HAHUS HACTOJILKO BEJHKA, YTO
MPOJOJDKUTENBHBIA TIEPHOJI BPEMEHH B IPABOBEICHUU CTOMKO JAEPKaJIOCh MPEACTaBICHUE,
9TO CHPaBEIMBOCTH TBOPHUT IPaBO, MOJHOCTBIO IpeABapseT ero. Jlemo B TOM, 4TO HH
CIpaBeUIMBOCTh HE TBOPHUT MCUEPIBIBAIOIIEE MTPABO, HU MPAaBO HE CO3/IaET COJCPKATEIb-
HYIO CIpaBeIMBOCTh. JTH SBJICHUS BO3JCHCTBYIOT IPYr Ha JApyra BCENPOHUKAIOIIUE U
OCHOBaTeNbHO. [IpaBoBbIC YCTaHOBIICHHS, OTOPBAHHBIE OT TPEOOBaHUIl CIIPAaBEIIMBOCTH,
yTPauUBAIOT TYMaHUCTHYECKOE JTyXOBHOE COZIEPIKaHKe, HDABCTBEHHYIO IICHHOCTb.

Takum 00pa3oM, CIIpaBeATMBOCTh €CTh (PyHIAMEHT MpaBa, HECYIEro B cebe UCTUHY
COIEPKATENBHYIO ¥ BMECTE C TeM IOPHINYECKH TOUYHO BHICTPOECHHYIO .

Cnucok HCIO0J1b30BAHHBIX HCTOYHHKOB U JIUTEPATYPbI
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INPABOBAS XAPAKTEPUCTHUKA NPOLHEAYPBI ATTECTALIUA
I'OCYJAPCTBEHHBIX IT'PAXKKIJAHCKHUX CJIYKAIIUX

FO.C. Boakosa

MaructpanT VHCcTUTYyTa paBa 1 HaMOHANIBHOI Oe3onacHocTH TaMOOBCKOTO roCy1apCTBEHHOTO
yuuBepcurera umenu I'.P. [lep>xasuna (Tam0oB, Poccuiickas ®enepanusi)

B cmamve na ocnoge HoOpMamusHbIX NpasosuIX AKMo8 paAcKpbl8aemcs NOHAMUe ammecmayui
20CYOaPCMBEHHBIX EPANCOAHCKUX CTYICAWUX, XAPAKMEPUZYIOMCA DNEMEHNbl MeXaHU3Ma amme-
CMAYUOHHOU 0eAMeNTbHOCU, 4 MAKIHCe IMANbl NPOGEOeHUs NPOYedyPbl AMmecmayu 2ocyoapcm-
BEHHBIX SPANCOAHCKUX CIYHCAUJUX.

Knrwueevie cnoea: ammecmayus, 20CyOapCmeEeHHblll 2PANCOAHCKUL CLYHCAUUL, MEXAHUIM
ammecmayuoHHOU 0esAmeabHOCMU, IMANbl AMMeCTnayuu.

B cootBercTBHE ¢ @enepanpHbiM 3akoHOM OT 27.07.2004 1. Ne 79-D3 «O rocymapcr-
BEHHOW T'paKIaHCKOH ciryx0e Poccuiickoit deneparnuimy OIHUM U3 BaXKHEHWITUX SJIEMEH-

! Jasunosud B.E. CounanbHas cripaBeUIMBOCTh: Meall U MPUHIHUI AesTerabHocTH. M., 1989. C. 188.
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TOB TIPOXOXKIEHHSI TOCYIApCTBEHHON TPaXKIaHCKOHW CITyKOBI SBISIETCS MpOIeaypa aTTe-
cramuu’.

CornacHo c(opMHPOBaBIICHCS MPaKTHKE, aTTECTalUs IPEACTaBIsIeT CO00i MPOBEPKY
JIOJDKHOCTHO# COCTOATENFHOCTH M KBATH(DHUKAIIMN IPasKIaHCKOro clykamero”. B mpomec-
CE aTTeCcTallMy OIEHUBAIOTCS KadeCTBO Pa0OTHI TPaKIAHCKOTO CIyXAallero, ero 3HaHWUS,
npodeccuoHaNbHbIE HAaBBIKU, JOCTHKEHUE TIOCTABJICHHBIX 33/1a4 M KOHKPETHBIX pe3yJbTa-
TOB, 3()()EeKTUBHOCTP CITyXKeOHOM JeSITETFHOCTH B TOMY TIOJJOOHOE.

CTOUT OTMETUTH, UTO IJIABHOU L€JIBbI0 IPOBEACHUS aTTECTALUU SBIIACTCS OINpEeIe-
HHE€ COOTBETCTBHS T'OCYJAapCTBEHHOTO CIIYXAaIlero 3aMeliaeMol JOKHOCTH ToCyAapcT-
BEHHOHW TpaxxIaHcKoi ciayk0bl. OaHako B 4. 2 «llonokeHus o MpOBEACHUH aTTECTAI[UU
TOCYIapCTBEHHBIX TPaXIAHCKUX ciykammx Poccuiickoit @emeparun» (mamee — Iomo-
KEHHE), YTBEpXKAeHHOM Ykasom Ilpesumenta P® ot 1 ¢espams 2005 Ne 110° Gomee
noapoOHO chOpMyIHpOBaHA LENb aTTeCTallid. B IaHHOM JOKyMEHTE OINpeaesieHo,
YTO aTTECTalus MPOBOIAUTCSA B LIEJSIX ONPEACICHHUS COOTBETCTBUS T'Pa)KTAHCKOTO CIIy-
JKAIIero 3aMelIaeMon JOJHKHOCTH TPaKIaHCKOW CIy>KOBI Ha OCHOBE OIICHKH €Tr0 Ipo-
(heccuoHabHOM CiTyx)eOHOH aesTeNbHOCTH. [loMuMo 3Toro, [TonokeHne ycTaHaBiIMBaeT,
YTO aTTecTanus NpU3BaHA CIIOCOOCTBOBATH IMOBHIIICHUIO MPO(ECCHOHAIBHOTO YPOBHS
TPKIAHCKUX CIIyXaIluX, (POPMHUPOBAHHUIO KaJIPOBOTO COCTaBa rOCYJapCTBEHHON TpaK-
TAaHCKO# ciyk0bl Poccuiickoit deaeparii, perieHNI0 BOTIPOCOB, CBS3aHHBIX C OIMpe.e-
JIEHUEM IMPEUMYIIECTBEHHOTO MpaBa Ha 3aMEIIEHUE JTOJDKHOCTH TPaXTAHCKOHW CITykKOBI
P COKpAIIEHWH IOJDKHOCTEH TpaKIaHCKOH CiryObl B TOCYIapCTBEHHOM OpraHe,
a TaKke BOMPOCOB, CBA3AHHBIX C M3MEHEHHWEM YCJIOBHH OIUIATHI TpyAa TPaxTaHCKUX
CITy KaIlIHX.

MexaHu3M aTTecTallly MPEICTaBIIeT COO0H CIIOCO0 OpraHU3alK U OCYIIECTBICHUS
ATTECTAITMOHHOHN JCATEIHPHOCTH, COMECHCTBYIOMNHN pean3anuy GyHKIIUNA aTTeCTaIliH, T0C-
TIKEHHIO ee 3((QeKTUBHOTO BO3AEHCTBHS Ha COBEPIICHCTBOBAHME KagpOBOH (DYHKIHH
rOCYAapPCTBEHHOTO YIPABICHHUS .

Heo0xoammo moguepkHyTh, 9TO MEXaHU3M aTTECTAIlHH TOCYAAPCTBEHHBIX CITYKAIIHX
ABIISIETCSI KOMIUIEKCHBIM OPTaHM3alMOHHBIM 00pa30BaHUEM M COCTOWT M3 CIEAYIOIINX de-
TBIPEX JIEMEHTOB:

1. 0OBEKT aTTecTanuy — rocyIapCTBEHHBIE CITyKaIllHe, TTOJIIeKAIINe aTTeCTaIlHH;

2. CyOBEKT aTTECTALNN — aTTECTAIMOHHAS KOMUCCHS;

3. IpaBOBbIE HOPMBI, PETYIHPYIOIINE TOPSI0K IPOBEACHUS aTTECTAIIH;

4. HENOCpPEeNCTBEHHAs MEATENBHOCTh 10 OIEHKE M KOHTPOJI 3a paboTol cCiy-
KAIIHX .

Il'ocynapcTBEHHBIN IpaKIAHCKUN CITy>KAIUK IOUIEKUT aTTeCTallMy pa3 B TPU Troja.
[Ipeanonaraercs 4To 3TO ONTUMAIBHBIM CPOK AJISl OLEHKU €r0 COOTBETCTBUS 3aMEIaeMOit
nomkHocTi®. Takoke IpeJycMOTPEHa M BHEOUEPEIHAS ATTECTALMSA, KOTOPYIO MPOBOMIST

! Co0panue 3akoHomatenscTBa PD. 2004. Ne 31. Cr. 3215.

2 [Mapdénora O.H. MHCTHTYT aTTecTalMy ToCyJapCcTBEHHBIX TpakaaHckux ciyxkamux // Novalnfo.Ru.
2018. T. 1. Ne 77. C. 259.

3 CoGpanne 3akoHozatenscta PAD. 2005. Ne 6. Cr. 437.

4 Capresin T.A. TeXHONOTHs ATTECTALMH HA TOCYAAPCTBEHHON TPAXIAHCKON Ci1yxk6e // DKOHOMHKA H
MEHEPKMEHT MHHOBAIIMOHHBIX TexHoyiorui. 2017. Ne 7 (70). C. 20.

5 EBnokuMoBa M.A. ATTecTalus rocyJapcTBEHHBIX TPKIAHCKHX ciyKamtux // OGpasosanne B XXI Be-
ke: Marepuainsl Beepoccuiickoi Hay4HoH 3a049HO0M KoH(MepeHmuu. 2017. C. 183.

% Jlorumosa E.C. ITousTue aTTeCTallil TOCYAapCTBEHHBIX TIpakgaHCKuX cruyxammx // Novalnfo.Ru.
2018. T. 2. Ne 85. C. 161.
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[I0CJI€ NPUHATHSA B YCTaHOBJICHHOM IOPSAKE PELICHUs] 00 M3MEHEHUM YCIOBHUH OIUIATHI
TpyZJa TPaXJAHCKUX CITy’KaIllNX, O COKPAIICHNH MOJKHOCTEH TPakJaHCKOW CITy>KOBI B TO-
CyJapCTBEHHOM OpraHe, MU K€ 10 COTJIAIIEHHIO CTOPOH CIYeOHOTO KOHTPAKTa B CBSI3H
C HEYIOBIECTBOPUTEIBHBIMU IOKA3aTEISIMH JESATEIBHOCTH TOCYNAPCTBEHHOIO Ipak[IaH-
CKOI'O CJIY’Kallero, OTPaKEHHBIMU B TOJOBOM OTYETE.

CTOUT MOAMETHTH, YTO Ha HEKOTOPBIC KaTErOpUH CIyXKalluxX, TpeOoBaHHE 00 00si3a-
TEIBHOM IPOBENCHUHU aTTECTallMM pa3 B TPU rojia HE paclpoCTpaHseTCs, B YaCTHOCTH,
K HAM OTHOCATCS:

— TPakJIaHCKHUE CIIy’Kallue, MpopaboTaBIIne B 3aHUMAaEMON JTOJKHOCTH TPasKJaHCKON
CIIy>KOBI MEHEE OJTHOTO T0J1a;

— TpakJaHCKHUE CIy’Kallye, JOCTUTIIHE Bo3pacTa 60 JIET, IOCKONBKY CO CITyKaIlluM,
KOTOPBIA AOCTHUT TPEAEeTbHOT0 BO3pacTa MpeObIBaHNs Ha TOCYAapCTBEHHOM Ipa)XTaHCKOH
ciryx0e, 3aKJII0YaeTCs] CPOUHBIN CITy>KEOHBIH KOHTPAKT;

— TpaXOaHCKHE CIy’Kalllhe, HaXOAALIMecs B OTIYCKE M0 OEpeMEHHOCTH U poJaMm
WIH B OTIYCKE MO YXOJy 3a peOCHKOM JI0 JOCTHXKEHUsT UM Bo3pacta 3 ner. OHH TojIe-
JKaT aTTEeCTAallMM HE paHee 4eM 4depe3 roj Iociie BbIX0Ja U3 oTiycka. beccnopHo, rpak-
JAHCKHUH CIy>KaIlyi 3a TO BpeMsi, KOTOpOE OH HaXOAMJICS B OTITyCKE IO yXOAay 3a peOeH-
KOM, MOXKET IOTePSTh KBaJU(HUKALMIO U OAWH I'OJ — Pa3yMHbIIl CPOK Ha €€ BOCCTaHOB-
JICHHE.

ATTecTanus Kak OoleHKa IpoQecCHOHATBLHOTO YPOBHS IOCYAapCTBEHHOTO CIIyXKalle-
ro Ha IpeIMET COOTBETCTBHs €ro 3aHMMAaeMOW NOJDKHOCTH BKJIIOYACT B Ce0sl 4eThIpe
JTana.

IIepBblil UIMEHYETCS «IIOATOTOBUTEIBHBIMY, COOTBETCTBEHHO B 3TOT IIEPUOI U3LACTCS
[IPaBOBOM aKT FOCYAapCTBEHHOTO OpraHa, CoAepKaIlui MOJOKEHMYS:

— 0 (OpMUPOBAHNH ATTECTALMOHHON KOMHCCHUY;

— O COCTaBJICHUU CIIMCKOB CIIy>KalllKX, IIOJIEKAIIUX aTTECTALUH;

— 00 yTBepkIeHMH TpaduKa NPOBEACHUS aTTECTalUd U HHOOPMUPOBAHUM CIIy-
HKAIINX;

— O TIOJITOTOBKH HEOOXOUMBIX TOKYMEHTOB JUIS ITPOBEJCHUS aTTECTAIINH.

Bropoii atan Brimrouaet B cebsi GOpMHpPOBaHHE aTTECTALMOHHOW KOMHCCHH U €€ YT-
BepkJieHne. Ha naHHOM aTarne aTTecTallMOHHONM KOMHMCCHEH pacCMaTpUBAIOTCS MPECTaB-
JICHHBbIE JOKYMEHTBI; 3aCIyIIHNBACTCS COOOIIEHNE aTTECTyeMOr0 TOCCITyKaIllero, a B CIy-
Yae He0OXOIUMOCTH — €r0 HEMOCPEACTBEHHOTO PyKOBOIUTENS O MPO(EeCCHOHAIBHOM CITy-
XKEOHOH NEesITeIbHOCTH TIPAXTAHCKOTO CIIY’)Kalllero; MPOBOJUTCS OLCHKA CIyKallluX II0
BHIOPAHHEIM METOIHKAM .

Ha sTom 3Tane B TedeHHE OJHOTO Mecsla IIOCIE MPOBEAECHUS aTTECTALMU II0 €€ pe-
3yJbTaTaM U3JaeTcs IPaBOBOM aKT TOCYJapCTBEHHOTO OpraHa WM IPUHUMAETCs peIIeHNe
MIPEICTaBUTEI HAHUMATENS O TOM, YTO TPaKJaHCKUH CITy KaIllni:

— IOMJIEKUT BKJIIOYEHHIO B YCTAHOBJIEHHOM IIOPSJKE B KAaJPOBBIA pe3epB Ui 3a-
MEIICHUs BAaKaHTHOW MJOJDKHOCTH TPaKAAHCKOH CIy>KOBl B TIOPSAKE JOJHDKHOCTHOTO
pocra;

— HampaBIsieTcs Ha MPO(ECCHOHANIBHYIO IEPEOATOTOBKY WM IOBBIIICHUE KBATU(U-
Kalluu;

— MOHWXAETCS B JOJDKHOCTH I'PAsKAAHCKON CITy>KOBI.

! Verunos A.H., Tpugoros FO.H. ATTecTaris rocyIapcTBEHHBIX CIYKAIIAX: OPTraHH3aIHOHHO-TIPABO-
BbIE OCHOBBI M OCOOEHHOCTH IPOBENEHHS Ha PA3IMYHBIX BHIaX rOCYIapCTBEHHOU CiykObl // CoBpeMeHHOE
obmiecTBo ¥ Biacth. 2018. Ne 1 (15). C. 176.
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Ha yeTtBepToM 3Tane noABOAST KOHEUHBIE PE3YIbTATHl ATTECTALIUU:

— ONpe/IeTICHUEe CTETNCHU CITy>KEOHOT0 COOTBETCTBHSI TPAXKAAHCKOTO CITY)KallIero 3a-
MeIaeMOl JOIDKHOCTH IPaXKJAaHCKOM CITY>KOBI;

— OIpeJieNIeHne CTEeIeHH HeOOXO0IUMOCTH TIOBBIIIECHNS KBANH(DUKAIINN;

— BBIABJICHUEC IMEPCIICKTHUBLI UCITOJIB30BAHUA MTOTCHIIMAJIbHBIX CIIOCOOHOCTEHR TpaxaaH-
CKOTO CITy’Kalllero, CTUMYJIUPOBAHUE POCTA €ro NpoeCCHOHATBHON KOMIIETEHIINH;

— o0ecrnie4eHre BO3MOXHOCTH JIOJTOCPOYHOTO IUIAHHPOBAHUS TEPEIBIIKECHUS
KaJpoB;

— CBOEBpPEMEHHOE OCBOOOXICHNE TPAKJTAHCKOTO CIY’KAIIero OT 3aMEIIaeMON JTOJIK-
HOCTH .

B cootBerctBun ¢ ®denepanbHbiM 3akoHOM Ne 79-D3 no pesysibTaram aTTecTaluu
TPaXIaHCKOTO CITYyXAaIlero aTTeCTAllMOHHON KOMHCCHEH NMPHUHMMAETCS OJHO U3 CIEAYIO-
IIUX PELICHUH:

1) COOTBETCTBYET 3aMeIaeMOl TOJKHOCTH TPAKIAHCKON CITYKOBL;

2) COOTBETCTBYET 3aMelaeMON JOKHOCTH TPAKIAHCKOW CITyX Obl M PEKOMEHIYETCs
K BKJIIOUEHUIO B KaJPOBBII pe3epB Ul 3aMEILIEHUS BAKAHTHON JOJDKHOCTU I'PAKIAHCKOMN
CIIy’KOBI B TIOPSIKE TOJKHOCTHOTO POCTA;

3) COOTBETCTBYET 3aMENIacMOM IOJDKHOCTH TPaXKIAHCKOM CITyKOBI TIPH yCIOBHHU yC-
TIEIIHOTO TOIYYEeHUS JOMOITHUTEIHFHOTO MPO(ECCHOHAIBHOTO 00pa30BaHMS;

4) HEe COOTBETCTBYET 3aMeIIaeMO TOIKHOCTH TPaXTaHCKOH CITY>KOBI.

O06001mas BRIIIEU3I0KEHHOE, MOKHO CJENIaTh BBIBOJ O TOM, YTO Takas aJMHUHHUCTpa-
TUBHO-IIPaBOBas IMPOLEeAypa KaK aTTeCTallds NOCYyJapCTBEHHBIX I'PAXKIAHCKUX CIIYKaIlNX
JICKJIApUPYETCS COBPEMEHHBIM 3aKOHOATEIHCTBOM B KAa4eCTBE 00SI3aTCIILHOM HOPMBI JIJIs
orpesieNIieHus YPOBHS PO ECCHOHAILHOM IMOATOTOBKU U COOTBETCTBHUS TOCYIAPCTBEHHOTO
CITy’KaIller0 3aHMaeMOW JIOIDKHOCTH TOCYAAPCTBEHHOHM CIyXOBI, a TAakKe IS PEIIeHHS
BOIIPOCA O MMPHCBOCHUHU €My KBaJIM(PHUKALMOHHOTO pa3psa.
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V]IK341.231.14

MYTH COBEPIIEHCTBOBAHUSI
KOHCTUTYIIHOHHO-TIPABOBOI'O CTATYCA YIIOJTHOMOYEHHOT'O
MO MMPABAM YEJIOBEKA B POCCUIICKOI ®EJEPALIUA

H.C. I'pyounun
JIOLECHT Kadeapbl MEXyHAPOIHOTO IpaBa
MOCKOBCKOTO TOCYIapCTBEHHOT'O IMHIBUCTHYECKOTO YHUBEPCUTETA, K.10.H.
(Mocksa, Poccwuiickas ®enepartst)

B cmamve paccmampusaromces nepcnekmugvl  COBEPUICHCMBOBAHUSL  KOHCHMUMYYUOHHO-
npasosoeo cmamyca Ynonnomouennozo no npaeam uenosexa ¢ P®. Ommeyaemcs, umo Kk 0CHOG-
HbIM YyHKYusiM Ynoanomouennoeo no npagam uenoseka ¢ P®© omnocumces 3awuma HapyuleHHvix
npag u c60600 uenogexa u epaxcoanuna. OOHAKo npu 3mom 06veM NOTHOMOUUL, KOMOPLIMU Hade-
JIeH POCCUTICKUTL OMOYOCMAH HECKONIbKO Yoice, HeM 00beM NOTHOMOYUL OMOYOCMAHO8 3apyOedCHbIX
cmpan. C yenvio ycuienust NOTHOMOYUL POCCUTICKO20 OMOYOCMAHA ABMOPOM Npediazaemcsi Haoe-
UMb €20 NPAgoM 3aKOHOOAMENbHOU UHUYUAMUBLL, A MAKJCe NPAGoM NpOo8edeHuUs: I0pUOUecKou
9KCHEPMU3bl 3AKOHONPOEKMOs, ROCMynalowux Ha paccmompenue I ocyoapcmeennoii [Jymol Dede-
panvroeo Cobpanus PD. Kpome moeo, npedcmasnsiemcs yeniecoobpasHvim npunamue gedepanbHo-
20 3aKOHA 06 OCHOBAX OesiMeNbHOCMU YNOIHOMOYEHHbIX O Npagam yeroseka 6 cyovekmax PO,
8 KOMOPOM OOJINCHbL NOJYUUMb CE0I0 KOHKPEMU3AUUio 60NPOChL 63AUMOOCUCMEUs. pedepabHo20
U PeUOHATILHBIX OMOYOCMAHOB.

Knrwouesvie cnosa: Koncmumyyus P®, npasogsoe cocyoapcmeo, npaea uenogexd, omOyocmaH,
3AKOHO0AMENbHASL UHUYUAMUBA, IKCNEPMU3A 3AKOHONPOEKMO8.

Konctutynmun PO B 2018 romy ucnonuserca 25 ner. Ilo ucropuueckum mepkam
25 JeT — 3T0 COBCEM HEOOJBITION CPOK, HO, C TOYKH 3PCHHUS TCOPHH KOHCTUTYIIHOHHOTO
mpaBa, 25 JIET — 3TO JTOCTaTOYHO CYIIECTBEHHBIM MEPHOA BPEMEHH, KOTOPHIN JaeT BO3-
MOKHOCTh CJeNlaTh ONpeAeICHHBIE BHIBOABI, Kacalomuecs creneHu 3()(eKTHBHOCTU pea-
TU3aIK NoJoxeHnid KOHCTUTYIIMY U ee BIMSHUS Ha TOCYJapCTBEHHO-IPABOBBIC MPOIIEC-
cel B obmiectse. [Ipencrasisercs, uTto moTeHIMan AciictByrome Koncrutymum PO k Ha-
CTOALIIEMY MOMEHTY pealn30BaH MakcUMyM Ha 60% OT 3aJ0’KEHHBIX B HEE€ BO3MOXKHO-
creil. JlaHHOE OOCTOSITENLCTBO OOYCIIOBIHMBAET ONPEACICHHBIE TPYIHOCTH B Pa3BUTHH
CHUCTEMBI pasleIcHUS BiacTed, (emepaTHMBHBIX OTHOIICHUH M co3maHnd 3¢(PeKTUBHOM
CHCTEMBI 3aIIUTHI IIpaB ¥ cBOOO/ yenoBeka B Poccun. He BRI3bIBaeT COMHEHMS, YTO OTEUe-
CTBEHHAs CHCTEMa 3allUThl IPaB H CBOOO/] YeJIOBEKa BKIIOYAET B CBOE COJAEPIKAHUE TaKOM
Ba)KHBIN 2JIEMEHT, KaK WHCTUTYT YIIOJIHOMOYEHHOTO II0 TIpaBaM 4YeJOoBeKa, ACSTeIhHOCTh
KOTOPOTO CIEAYEeT MPU3HATH KIFOYEBOW JJISl YTBEPKACHUS OCHOB IIPABOBOTO TOCYAApCTBA
B coBpemMeHHOM Poccuu.

YTOTHOMOYEHHBIH 10 TipaBaM 4esoBeka (OMOYACMaH) — 3TO IMyOJIHMYHOE JTODKHOCTHOE
JIMIIO, OCHOBHBIM TPEHAa3HAaYeHHEM KOTOPOTO SIBJISIETCS MPaBOBas 3allUTa TPaKIaH OT He-
[IPaBOMEPHBIX AEHCTBUH TOCYAapCTBEHHBIX OPraHOB M MX JOJDKHOCTHBIX JIUI, HapyIIaro-
mpx rapaHtupoBaHablie Koncrurynmein PO, MexyHapoHBIMU aKTaMu U 3aKOHOJATENbCT-
BoM P® mpaBa u cBOOOIBI YeNOBeKa M IpakaaHnHa. Kpome Toro, oMOyacMaH JOKEH CO-
JIEMCTBOBATH BBISIBIICHHUIO MPABOBBIX KOJUIM3MIL, KOTOPhIE MOTYT HapyIIaTh paBa U CBOOOIbBI
YeJIoBeKa, a TakiKe BhIPa0aThIBaTh PEKOMEHJALMH [0 YCOBEPIICHCTBOBAHUIO pabOThI Opra-
HOB TOCYAapCTBEHHOH BJAacTH B c(epe 3aIuThl MPaB M CBOOOJ YeJOBeKa W TpakIaHHMHA.
MupoBO#i NMpaKTHKe U3BECTHBI TPH MOJIENIM HHCTUTYTa OMOYy/ICMaHa — MapIlaMeHTCKHUH, Hc-
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[IOJIHUTENIbHBIM 1 HE3aBUCUMBIH, a TAKXKE JABE €r0 Pa3HOBUIHOCTH — KOJUIETHAJIBHBIN U €11-
HosnuHbd. B Poccun, kak u B psae 3apyoexubix rocynapets (Ilpenus, ®pannus, Benecy-
9Ma W JIp.) UHCTUTYT YTOJHOMOYEHHOTO IO MpaBaM YeNIOBEKa 3aKpEIUIICTCS Ha YPOBHE
Koncturynuu rocynapctsa. Kpome toro, B Poccuu AesTeNbHOCTh YTIOJHOMOYEHHOTO 10
[IpaBaM 4eJI0BEKa PeryIUpyeTcs CIeIUANbHBIM (heepabHbIM KOHCTUTYIIMOHHBIM 3aKOHOM,
KoTopbli Tak u HazbiBaeTcss OK3 ot 26.02.1997 r. Ne 1-OK3 «O6 YHonHOMOYEHHOM TIO
npaBaMm 4enoBeka B Poccuiickoit @enepanumy». [JaHHbIN 3aKOH YCTaHABIMUBAET MOPAIOK Ha-
3HAYEHUS Ha JOJDKHOCTH Y TIOJHOMOYEHHOTO IO TpaBaM 4YelIoBeKa M OCBOOOXKICHHS OT Hee,
€ro KOMIIETEHIINIO, OPTaHU3aIIHOHHBIE (POPMBI M YCIIOBHS AEATEIFHOCTH.

[IepBoHauanbHO MHCTUTYT YTOJHOMOYEHHOTO MO IpaBaM 4YeJOBEKa, KaK H3BECTHO,
BO3HUK B IIIBenny U BIOCIEACTBUU PACIPOCTPAHUICA HA MHOTHE CTpaHbl Mupa. Pa3Butue
WHCTUTyTa OMOyacMaHa B Poccuu uiieT oT9acTv 1o MIBEACKOMY ITyTH, KOTIa TIOMUMO OC-
HOBHOT'O OMOYJICMaHa, CYIICCTBYIOT TaKKe€ CIICIUAIbHbIC OMOYICMaHBI, JCHCTBYIOIIUE
B OIIpENIeICHHBIX cepax oOIecTBeHHOM Xu3HH. Tak, Ha (heepatbHOM YPOBHE MOCIIEA0-
BaTENbHO OBUTH YYPEKACHBI CIEAYIONINE JTOJDKHOCTH CIIEIHATH3HPOBAHHBIX YIIOTHOMO-
yeHHBIX: B 2009 1. — 1o mpaBam pebenka npu [Ipesunente PO, B 2012 r. — o npaBam cTy-
nentoB B P®, B 2013 r. — no 3amure npaB npeanpunumarencit npu Ilpesunenre PO.
JomKHOCTH YTIONMHOMOYEHHBIX IO MPpaBaM YelIOBEeKa, MO IMpaBaM peOeHKa U IO 3alluTe
IIpaB IpeANpUHIMAaTENeH MOSBUINCh U B CyObekTax P®. YkazaHHOE 00CTOSTENBCTBO, KaK
MIPEJICTABIISCTCS, CIIY)KUT HEOOXOJUMOM rapaHTHel COOI0ICHHS TIpaB U CBOOO] YeJIoBeKa
U TpaXKJaHMHA Kak B MacmTadax Bcel CTpaHbl, TAK M B KOHKPETHBIX CyOBhekTax PO.

K ocHOBHBIM (pyHKIMSIM YTIOJTHOMOYEHHOIO 1O MpaBaM 4YeloBeka B P orHocutcs
3alUTa HAPYIICHHBIX MPaB U CBOOOJ YesioBeka U rpaxaanuHa. C 3To 1enblo YIIOJIHOMO-
YEHHBIH 110 TIpaBaM YeJIOBeKa MMEeT IPaBO OOPAaTUTHCS B CYJ C aJMHUHHCTPATUBHBIM HC-
KOBBIM 3asiBJICHHEM (MCKOM) B 3aIllUTy IpaB W CBOOOJ (B TOM YHCJIC HEOTPAHWIECHHOTO
KpyTa JIMII), HApYIICHHBIX PEHICHUSIMU WU JAeHCTBUAMU (O€3/1elCTBUEM) OpraHa rocyaap-
CTBEHHOH BJIACTH, OpraHa MECTHOTO caMOyIIpaBiieHus1. Kpome Toro, OH MOKeT 00paTUThCS
B Kouctutymmonnstit Cyn PO ¢ sxamoboii Ha HapylIeHHe KOHCTHTYIIMOHHBIX IPaB U CBO-
001 rpaxaH 3akoHOM. [[Js peanu3amnyuy BO3JIOKEHHBIX HA HETO (QYHKIUA Y TOTHOMOYCH-
HBIM 10 OpaBaM uesioBeka B PD umeeT cBoMl ammapar, OCyLIECTBISIOMIMNI IOPUINYECKOE,
OpPraHM3alMOHHOE, HayYHO-aHAIUTHYECKOe, MHPOPMAIIMOHHO-CIIPAaBOYHOE W MHOE obec-
MIEYCHUE AEATEIHHOCTH Y TOTHOMOYEHHOTO.

OOBEM MOJTHOMOYUIA, UMEIOIIHUXCS Y POCCHHCKOTO OMOYICMaHa B Chepe 3allUThI MPaB U
CBOOOJI YeNoBeKa U TPaXKIaHWHA, HAPYIIIEHHBIX BCIIEACTBHE HEPABOMEPHBIX JICHCTBHIA Opra-
HOB TOCY/IapCTBEHHOM BIIACTH W WX JOJDKHOCTHBIX JIMII, B IIEJIOM aHAJIIOTHYEH TOMY O0BEMY
[TOJTHOMOYHM, KOTOPBIA UMEIOT B yKa3aHHOH cepe oMOyicMaHbl 3apyOEKHBIX T'OCYIApCTB.
Tak, omOyacmansl @pannmu, Ucnanuwm, [onemm u [IBenyu uMeroT mpaBo oopamarses ¢ 3a-
IIpOcaMH, CBS3aHHBIMH C PacCMOTpPEHHEM Kalno0 O HapyIIeHUsX IpaB W CBOOOJ YETOBEKa,
B OpraHbl TOCY/IapCTBEHHOH BIIACTH, OHH UMEIOT MPaBO Ha NCTPeOOBaHNE HEOOXOIUMBIX CBE-
JCHUHA U TOKYMEHTOB, IIPAaBO Ha O3HAKOMIICHHE C MaTe€pUalaMH YTOJOBHBIX, TPAKIAHCKUX,
aJIMUHUCTPATUBHBIX JIEN, PaBO Ha OOpallleHne C Kano0aMu B Cyl U aJIMUHHUCTPATUBHEIE Op-
TaHBl, IPaBO HATIPABHUTH CBOE 3aKIIIOYECHHE, COZAEpIKAIee PEKOMEHJANN OTHOCHUTEIBFHO BO3-
MOYKHBIX M HEOOXOJMMBIX MEP BOCCTAHOBJICHHS YKa3aHHBIX IPaB U CBOOOJ, a TAKXKE Harpa-
BUTh 3aKOHOJIATEIEHBIM OpraHaM BIIACTH CBOM MpEIJIOKEHHs 00 U3MEHEHWH H JIOTIOJHEHUU
3aKOHO/IATENBCTBA C LIEIBIO 3AIUThI IPAB U CBOOOT YeTOBEKA H IPaK/IaHHHA .

"' Cm.: Apremsen C.1O. MucTutyT OMGyACMaHa B CHCTeMe pasielieHns Biactei / Bectruk [Tomomkoro
rocyapcrseHHoro ynusepcurera. Cepus D: OxoHomudeckue u ropuandeckue Hayku. 2006. Ne 2. C. 128-130.
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Heo6xoammo 0co00 MOIIepKHYTh, UTO JEHCTBYIOIIEE POCCHIICKOE 3aKOHOAATEIIECTBO,
perIamMeHTrpyIolee MPaBOBOH CTAaTyC POCCHUIICKOTO0 OMOYJCMaHa, Cy>KaeT ero IMOJTHOMO-
YHs CBA3aHHBIE C KOHTPOJIEM 3a COOJIIOJICHHEM TPaB YesIOBeKa B MHBIX cepax (He CBs3aH-
HBIX C JCSATEIBHOCTHIO OPTraHOB TOCYNapCTBEHHOM BiacTh). Ilo 3To¥ mpudmHe, Kak mpen-
CTaBJIA€TCs, NTPABOBOM cTAaTyCc YTMOJHOMOYEHHOIO IO IpaBaMm 4YesnoBeka B PD sBuserca
B ONpEAETICHHON CTEIIeHU CYKEHBIM B CPAaBHEHHUHU C HEKOTOPBIMHU 3apyOEKHBIMH TOCyap-
CTBaMH, 3aKOHOJATEIbCTBO KOTOPBIX HaJensieT OMOYICMaHOB JONOJHUTEILHBIMH TTOJTHO-
MOYMSMHU B chepe 3amuThl npaB U cBoO6oxa yenoBeka. C LENbI0 YKPEIUIEHUs] aBTOpUTETa
YTIOTHOMOYEHHOTO MO MpaBaM HYeOBeKa W YCHJICHHS €ro MPeAMETHON KOMIETEHIIWH,
MPEICTABIAETCS LeJIeco00pa3HbIM PaCCMOTPETh BONIPOC O HAJEICHUU €r0 MOTHOMOYHAMHU
IO KOHTPOJIIO 32 JEATEIBHOCTBIO MPEANPUATHI U OpraHU3aluid, IPEIOCTABIIAIONINX Hace-
JICHUIO KHITUITHO-KOMMYHAJIBHBIC YCIYTH, YTO B CBOIO OY€pe/lb MOTJIO OBl MOCITYKUTH JI0-
MOJTHUTEJILHOW TapaHTHel COOMoAeHus mpas rpaxaaH. He MeHee WHTEpECHOW BBITIISAHUT
BO3MOXHOCTb HaJEJICHUSI POCCHICKOro OMOyACMaHa IMOJIHOMOYHUSIMHU 110 KOHTPOJIIO 32 CO-
Jep>KaHUEM H PEMOHTOM POCCHHCKHX JIOPOT, a TakKe KOHTPOJIEM UCTOUYHUKOB MX (hMHAH-
CUpPOBaHMUS.

OnHoM U3 IIIaBHBIX MPOOJIEM, NPEIATCTBYIOMMX 3 hEeKTHBHOMY (YHKINOHUPOBAHUIO
UHCTUTYTa YTIOJIHOMOYEHHOTO IO IpaBaM 4YesioBeka B P®, sBisercss OTCyTCTBUE y POC-
cuiickoro oMOy/cMaHa TpaBa 3aKOHOAATEIbHON WHUIMATUBEL. lIpencrasnsercs, 4Tto Ha-
JieJieHue YTIOJTHOMOYEHHOTO 0 MpaBaM 4eJloBeKa MPaBOM 3aKOHOJATEIbHON MHUIIMATHBEI
JOJKHO OBITh OCYIIECTBIEHO Ha KOHCTUTYLMOHHOM YPOBHE, IS 4ero TpeOyercs: MpHuHs-
tue nomnpaskd K 4. 1 ct. 104 Koncturymum P®. Kpome Toro, HeoOxoammo Takxke odpa-
TUTHh BHUMaHHUE Ha TOT (akt, yto B AerictBytomeM PK3 ot 26.02.1997 r. Ne 1-OK3 «O6
Y0oITHOMOYEHHOM 110 NpaBaM 4yenoBeka B Poccuiickoit denepannny HUYEro He TOBOPUTCS
0 TaKOM IPaBOMOYHMH YTIOJTHOMOYEHHOTO KaK MPOBEIEHUE I0PUINIECKON IKCIIEPTHU3HI 3a-
KOHOIIPOEKTOB, IOCTYNAKIIUX Ha paccMoTperue I'ocynapcteennoil ymsl @enepanbHOro
CoOpanust P®. Hanenenne YmoIHOMOUYEHHOrO MO mpaBaM dejoBeka B PO ykazaHHBIM
IIPaBOM MO3BOJIHUT YTIOJTHOMOYEHHOMY OCYIIECTBIISTh 3alIUTy NpaB pa)kJIaH YXKe Ha CTa-
WY TIPUHATHS 3aKoHompoekTa B ['ocynapctBennoi Jyme PD. A peanmuzamusi AByX 3THX
MpeI0AKEHUH, HECOMHEHHO, YCUIIUT aBTOPUTET U PACIIUPHUT MPEIMETHYIO KOMIIETEHIUIO
poccuiickoro oMOyacMaHa, TIO3BOJUB eMy Ooiree 3(h(PEKTUBHO M ITOJHOIICHHO OCYIIECTB-
JSITH 3aIIUTY TIpaB U cBOOO Tpakaad Poccum.

BaxHoit npobnemoii, KoTopas MmpensTcTByeT Hanbosee dPPeKTHBHOMY (YHKINOHH-
poBaHUIO HHCTUTYTa oMOyacmana B Poccun, siBisieTcst OTCyTCTBHE (ellepalbHOro 3aKOHa
00 OCHOBax AEITEILHOCTH YIIOJTHOMOYCHHBIX IT0 IpaBaM 4elioBeka B cyObekTax P®D, dro
MIPETATCTBYET JajJbHEUIIIEMY COBEPIIEHCTBOBAHUIO CHCTEMBI YTIOJHOMOYEHHBIX IO Tpa-
BaM 4eJoBeKa (heAepalibHOTO M PEerHoHalIbHOro ypoBHed. [lpuHsaTHE yKa3zaHHOro 3aKoHa
JOJDKHO CHOCOOCTBOBaTh KOHCTPYKTMBHOMY B3aMMOJEIHCTBUIO YIIOIHOMOYEHHOTO IIO
mpaBaM 4enoBeka B PO u 80 YMOJHOMOYEHHBIX PETHOHAIBLHOTO YPOBHS C MHBIMH TOCY-
JIAPCTBEHHBIMU MHCTHTYTAMH .

[IpencraBnsercs, 4To B paMKax JaHHOTO 3aKOHAa HEOOXOJUMO 3aKPEHHUTh 0053aHHOCTD
Kaxzaoro cyorexra PO co3marh JOHKHOCTh PErHOHAIBHOTO YTIOJTHOMOYEHHOTO U obectie-
YUTh HEOOXOJMMBIE YCIOBUSA AJis ero GpyHKIuoHupoBaHusa. HeoOxoquMo Takke pasrpanu-
YUTH IPEIMETHYIO KOMIIETEHLINIO PETUOHAIBHBIX Y TOJHOMOYEHHBIX U Y TOJIHOMOYEHHOTO
T10 TIpaBaM 4esoBeka B PD ¢ 1ienbio HEeAOMyIIeHHS JBOWHOTO O0paIeHus K oMOyIcMaHaM

'O I'pynucras O.C. UHCTUTYT YTIOTHOMOYEHHOTO IO MpaBaM denoBeka B PD: mpobieMsl 1 myTH pe-
meHus // OkoHomuka U conmyM. 2014. Ne 3-4 (12). C. 22-24.
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Pa3IMYHOr0 YpOBHS IO OJHOMY M TOMY e Bompocy. Kak mpeacraBisercs, KOMIETEHIUS
PETHOHANBHBIX YTIOJHOMOYEHHBIX MOTJIa OBITH PACIIMpPEHA 3a CUET MPEIOCTABICHHUS UM
IpaBa OCYLIECTBIIATh OXPAaHy W 3alUTy IMpaB YelIOBEKa Kak IO jkamobaM TpakJaaH, Tak U
0 WX COOCTBEHHOW MHHIIMATHBE. YTIOJHOMOUYEHHBIEC 1O TpaBaM YEIOBEKa B CyOBEKTax
P® nomkHBI MOTYyYUTh HEOOXOAMMBIE TApaHTHH WX JCATEIBHOCTH (OOIIHN MOPSAOK U
TpeOOBaHMS JUIS HA3HAYCHUS HA JIOJDKHOCTh, MPABOMOYHMS 10 3allUTE MpaB U CBOOO ue-
JIOBEKa M TPayKJIaHWHA), a 33 JICHCTBHS, CBSI3aHHBIE C BOCIPEIIATCTBOBAHUEM JESTEILHOCTH
pEeTHOHATFHBIX OMOY/ICMaHOB ISl JOJDKHOCTHBIX JIAI] OPTaHOB TOCYJapCTBEHHON BIACTH U
MECTHOTO CaMOYIIPABJICHHS, JODKHA OBITh TPETyCMOTPEHA COOTBETCTBYIOIIAS JUCITUTLIN-
HapHasl ¥ aIMUHUCTPATUBHAS OTBETCTBEHHOCTb.

Cnucok HCIO0J1b30BAHHBIX HCTOYHHKOB U JIUTEPATYPbI

1. AptemseB C.JO. UuctutyT OMOyaCcMaHa B cucTeMe pasneneHus Biacteii / Bectauk [lomomkoro ro-
cyaapcTBeHHOTo yHuBepcutera. Cepus D: DkoHoMuyeckue u ropuaudeckue Hayku. 2006. Ne 2. C. 128-132.

2. TI'pynuctas O.C. HCTHTYT YHOIHOMOYCHHOTO 10 IIpaBaM desioBeka B PD: mpobieMs! U myTH perre-
Hus // DkoHOMuEKA U conmyM. 2014. Ne 3-4 (12). C. 19-24.
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HNPO®ECCHUOHAJIBHBIE OB BEJJMHEHUSA IOPUCTOB:
KOHCTUTYIIMOHHO-ITPABOBOE COJEP KAHUE U PEI'YJIMPOBAHUE

H.C. Envyos
pykoBonuTens YpasieHus Pocpeectpa mo TamOoBcKoit ob6macTh, 3aBeAyromunil Kadenpoit Teopun
U ICTOPUH TOCyIapcTBa 1 mpaBa MHCTUTYTa MpaBa M HALMOHAIBHOW O€30MaCHOCTH
TamOOBCKOI0 TOCYAapCTBEHHOrO yHUBepcuTeTa uMenu I.P. [lepkaBuHa, K. 10. H., TOICHT
(Tam60B, Poccuiickas Denepartis)

Ananuzupyemcs KOHCMUMYYUOHHO-NPABOBOE COOEPIUCAHUE U Pe2yIUposaHue OesmenbHOCHU
npogeccuonanvhvix 0bveounenul wpucmos. [lpogeccuonanvuvie 06veOUHeHUs OPUCTNO8, KAK U
mobvie npogheccuonarbhble coobwecmea, Oeticmgyom Ha OCHO8e HOPM KOHKDEMUUPYIOUUX KOH-
cmumyyuonnvle nonodicenus cm. 30 Koncmumyyuu PD. Ocnogy ¢opmuposanus npogeccuonans-
HbIX 00beOUHEHUL FOPUCIO8 COCMABTAIOM I0PUOUYecKUe KOPRopayull, KOmopble UHCTUMYYUOHAIU-
3UPOBATUC, NAPATLETLHO C IOPUOUHECKUM COOOWEeCmEoM U NOO KOMOPbIMU A8MOop NOHUMAem nep-
8UUHBIEe NPOPDECCUOHATbHBIE 00BEOUHEHUA HA OCHOBE UX CReYUAIU3ayuY, cywecmsyiowue 8 popmax
AUOO NPAMO NpedyCMOMPeHHbIX 0elicm8YIoWUM 3aKOHO0AmenbCmeom (Hanpumep, 8 cpepe Homa-
puama, adgoxkamypbl, NPOKypamypel, cyoeucmsa), iubo yCmaHoeneHHbIX 20CyOapcmaom nocpeoch-
80M HOPMAMUBHBIX NPABUT — 0OWecmeeHHble 00beOUHEHUS.

Buickasvigaemes mviciv, umo obwecmeentvie 00beOUHeHUs IOPUCTIO8 DOIXHCHBL 001a0amb pe-
ANLHLIMU NOTHOMOYUAMU 1O 0OWECNEEHHOMY KOHMPOTIO 0esMENbHOCHU 20Cy0apcmeaa (8 mom duc-
Je U npagooOXpaHumenbHoll), 03IMONCHOCMbIO OKA3AHUA NOMOWU U COMPYOHUYECMEd, SIUAHUA HA
ocywecmsinenue 20cy0apcmeeHHoll U npasogoti NOIUMUKU.

Knroueevie cnosa: npaso nHa obveouneHue, npogeccuonanvhvie 00vbeouHeHus, npogeccuo-
HabHble co0OWecmsa 1pucmos, KopnopamueHvie 06veourenus, Accoyuayus ropucmog Poccuu.

Bseoenue. IlocTpoenue TpakJaHCKOTO OOIIECTBA M MPABOBOTO T'OCY/IapCTBa HEMBIC-
auMo Oe3 0cBoeHHs Ooiee BBICOKOTO YPOBHS OJMTHYECKON KYJIBTYPBI, CBA3aHHOTO C pa3-
BHUTHEM TPaXXIaHCTBEHHOCTH, WHUIMATUBHOCTH, WHIWBUIYaIbHONH W KOJUIEKTUBHOW OT-
BETCTBEHHOCTH, YTO OOYCIIABIMBAET IMIMPOKOE MOJUTHUECKOE M HICOJIOTHIECKOe MHOTO-
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obpasme. C.A. ConmmaToB, Ha HAIll B3I, BEPHO OTMEUAET, UTO IS OOIIECTBECHHBIX 00h-
€AMHEHUH 3TOT MPOIECC CBA3aH C MPEOJOJICHIEM HX MPEKHET0 MMOJI0KEHUS B COLUAIBHO-
MOJIMTUYECKOH KU3HHU, IPHOOPETEHHEM HOBOTO IMOJIMTHYECKOTO OMbBITA, Y4acTHEeM B (op-
MHPOBaHUHU TOCYJapCTBEHHBIX OPTraHOB, OPTaHOB MECTHOTO CaMOYMPAaBJICHHS, ITPABOBOTO
npocTpancTBa 06mecTBay'. Uepes OOIIECTBEHHbIC OOBEIMHEHHS PEAN3YIOTCS Pa3HO00-
pas3Hble mpaBa v cBOOOIBI YeNIOBEKA U TPaKAaHUHA, U, B TIEPBYIO OUepeb, MPaBo Ha 00be-
muHenre. O0ecreueHre TocyJapCTBOM BO3MOXKHOCTH peallu3allii JAaHHOTO IpaBa OCyIiie-
CTBIIAETCS Yepe3 KOHCTHTYIIMOHHBIE TapaHTHH CBOOOBI CO3TaHUS U JeSITENFHOCTH 00IIe-
CTBEHHBIX OOBEIWHEHHH, NX PAaBEHCTBA MEpe]] 3aKOHOM, IPU3HAHUS TTOIUTHIECKOTO MHO-
roo0pa3usi 1 MHOTOIIAPTHITHOCTH.

OcHoenasa uwacms. B COBPEMEHHBIX peaHsIX aKTyaJlU3UPYyeTCsl MECTO W 3HadeHHe
npodeccnoHaNbHBIX coobiiecTB. I ocoboe MecTo cpean HUX 3aHUMAIOT NMPOECCUOHANb-
HBIC IOpUIUYECKUE 00bEeANHEHHS, UMEIOIIUE, KaK MBI MOJlaraeM, 0co00e BIMSHUE Ha MPO-
BOJAMMYIO TOCYJapCTBOM MOJUTHKY, PAaBOTBOPYECTBO, COIUAIBHO-IKOHOMUYECKHE IPO-
LIECCHI.

[IpaBoBOe oopmiteHHE IOPUINIECKUX OOIIECTBEHHBIX 00bEAMHEHUI HauaIoch 0ojee
150 et Ha3az, u OBLTO CBS3aHO C WX LEISIMH, MPO(ECCUIMU YYACTHUKOB M OpraHU3aIuei
neaTenbHOCTH 00benuHeHus. B ronbr pedopm Anekcanapa Il m HemocpeacTBeHHO mepen
cynebHoi pedopmoit B 1863 roay mnepBbiM IOPHIUYECKUM OOIISCTBOM OBLIO 00pa30BaHO
MOCKOBCKOE HOpPHIUYECKOE OOIECTBO, OIHAKO, €ro O(HIMATbHOE YUPEKICHUE COCTOS-
JIOCh TOJBKO depe3 2 roga — B 1865 romy. Ho akTHBHO FOpHIHYECKOE COOOIIESCTBO HAUHHA-
eTcst popMHUPOBATHCS TOPA3IO0 MO3KE.

dakTopoM, 00ycIaBIMBaIOLINM BO3pACTaHUE POJIH MPOECCHOHATBHO-IOPUANYECKO-
ro coo0IIecTBa B COBETCKUH MEPUOJ, ABJISIIOCH pacluperne cepsl IpaBOBOTO Perylin-
pOBaHUS B CBSI3W C U3MEHEHHEM TEMIIOB POCTa HYKOHOMHYECKOTO ITOTEHIHAIa COIHAIIH-
CTHYECKOTO OOIIecTBa, pa3BUTHEM HOBOW IMpPaBOBOHM cHCTeMBbl. BriepBrle BBIpasKeHHE
«o01IecTBa M COIO3bI, HE IMPECIeNyIONINe IeNel M3BICYCHHUs] NPUOBUINY», (aKTHUSCKH
3auMcTBOBaHHOe M3 «Bpemennnix IlpaBum 00 obmiectBax m corozax» 1906 r. ObuUIO
ynotpebneno B llocranoBnenun BLIUK u CHK PCOCP «O mopsake yTBepKIeHUS
W perucTpanuu oOLIECTB W COI030B, HE MPECICAYIOMMX [esleld M3BJICUeHHUs MPUOBLIH,
M 0 MOPSAKE Hag30pa 3a HUMm»” B Hauare 20-x rr. C 9TOro mepHoxa HadMHAETCs (Bop-
MHUPOBATHCS KOHCTHTYIIMOHHOE PETYJIHPOBAaHUE NESATENLHOCTH U QyHKIUH mpodeccuo-
HAJNBHBIX 00BbEINHEHUH IOPUCTOB.

B.B. JIpiceHko B CBOEM HCCIIEOBAaHHU 00 OOINECTBEHHBIX OOBEIUHEHUSX, BHICKA3bI-
BaeT MBICIb O TOM, YTO OCHOBOW WX Pa3BUTH CTAJIO 3aKpeTNIEHHOE Ha KOHCTUTYIIHOHHOM
YpOBHE CyOBEKTUBHOE IPABO IPAXKAAH Ha 00BEAMHEHHE, CBOOOAY ACATEIBHOCTH 00hEIHU-
Henuid. Ilocne oOpazoBanus CCCP noOpoBosibHBIE OOIIECTBA M COIO3BI CTPOMIIM CBOIO
JESTETFHOCTh B COOTBETCTBUU C OOIIETOCYJapCTBEHHBIM TUIAHOM HApPOJHOTO XO3AWCTBA,
Y4acTBOBAJIM B Pa3pelICHUH OYEPEAHBIX 3a/1a4 COBETCKOM BJIACTH MO COOTBETCTBYIOIIUM
OTPACIIAM COLUATHCTHYECKOTO CTPOUTEIBCTBA .

B 1990 roay u3 ct. 6 Korcrutynuu CCCP 0ObII0 H3BSTO MOJOKEHUE O PYKOBOISIIEM
Havyane KoMMmyHHCTHYeCKOW MapTuH, TakXke Obljla MPUHATA HOBas pemakuus cT. 51, co-

! Conmaros C.A. OGmecTBeHHbIe 06beaHHeHNs B Poccuiickoii ®exepammn: [IpaBoBOE ¥ HHCTUTYIHOHHOE
HccleioBanue: apToped. Iuc. ... A-pa opu. Hayk. M., 1995. C. 4.

2 CY PCOCP. 1922. Ne49. Cr. 622, 623.

? JIeicenko B.B. OGmiecTBeHHbIe OOBEIMHEHMS KAk (OpPMA peatu3alui KOHCTHTYIHOHHOTO NpaBa Ha
oOwsemuaenue B Poccuiickoii denepanun: aBroped. mwmc. ... KaHI. popun. Hayk. M., 2001. C. 14.
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rimacHo kotopoit rpakmane CCCP uMeroT mpaBo 00beIUHATHECS B MOTUTHICCKUE TApTHU,
0OIIECTBEHHBIE OPraHM3alliH, Y4aCTBOBAThH B MACCOBBIX JIBHKCHUAX .

[IpaBoBO#1 OCHOBOI sl pa3BUTHS JIIOOBIX BUJIOB OOLICCTBEHHBIX OpraHHU3allHii, B TOM
gucine W npodeccrHoHaIbHBIX, B COBPEMEHHON Poccum SBISIOTCS TOJOXKEHHS 4acTH 1
cT. 30 Koncturynuu Poccutickoit @eneparinu, B KOTOPOH YCTAHOBIIEHO, YTO KaXKIBIH UMe-
eT MpaBO Ha OO0bEAMHEHHE, BKIIOYAs MPaBO CO3AaBaTh MPO(ECCHOHAIBHBIE COIO3BI IS
3alUTHl CBOUX HHTEPECOB. 3/I€Ch K€ 3aKpEIUICHO, YTO CBOOOJA JEATEIBHOCTH OOIIeCT-
BEHHBIX OOBEeIWHEHHUH rapaHTupyerca. KoHkpeTn3anus TaHHONH HOPMBI MTPOMCXOIUT Ha
YpOBHE OTPACIEBOTr0 (KOHCTHUTYIIMOHHOTO, aJIMHHUCTPATUBHOIO) 3aKOHOJATEIhCTBA, KaK
(henepanbHOTO, TaK U PETHOHAIBHOTO.

[lepBbIM KpyHHBIM MEXKKOPIIOPATUBHBEIM O0BEIUHEHNEM FOPUCTOB, IEHCTBOBAB-
muM Ha tepputropun Poccuiickoil ®denepanmy, Ha Haml B3IUIAN, CIEAYET IPU3HATh
MexayHapOIHbIi COI03 OOIICCTBEHHBIX OOBEAMHEHHI IOPUCTOB, COKPAIICHHO HMe-
HyeMbli MeXIyHapOJHBIM COI030M IOPUCTOB. MeEXAYyHapOAHBIH COI03 IOPUCTOB SIBJIS-
eTcsl TpaBompeeMHUKOM MexayHapoaHoro coro3a opucrtoB CCCP, o6pasoBaHHOTO
B 1989 rony.

B anpene 2005 roga O6bUTO MPUHATO PEILICHHE O Hayalle rmpoiecca 00beAMHEHUS IBYX
co1030B — Poccuiickoro Coroza FOpuctoB u Coroza FOpuctos Poccuu B eiuHyI0 opraHusa-
muto — OOmepocCHiickyro OOIIECTBCHHYIO OpTraHM3aIuio «Accoruanuu opuctoB Poc-
cum». Cienyer OTMETHUTb, YTO Ha HACTOSAIIUNA MOMEHT Accoluanuu opuctoB Poccun yna-
JIOCh CO3MIaTh CBOW PETHOHANBHBIC OTIEICHHS BO BCeX cyObekTax Poccuiickoit denepa-
LMY, Y€r0 HE MMEeIU NpeIecTBeHHUKH Accoranuy. KpoMe Toro, Ha CeTOAHALTHUNA IEHb
CYLIECTBYIOT pa3lMYHbIe PErHOHATBHBIE 1 MEXpErHoHaJIbHbIE podeccHoHaIbHbIE 001Ie-
CTBEHHBIE FOPUIUICCKHAE 00 TNHEHMSI.

OTMeTUM H 0COOBIN BU 00BEIUHEHNH IOPUCTOB — IMYOIMYHBIC FOPUIUICCKHAE KOPITO-
paunu. KopnopatuBHble, 00beAMHEHHS BKJIIOYAIOT MpEACTaBUTENCH TOW WM MHOH Mpo-
(heccronanbpHOl KoOpHopamnuy, Oyab TO HOTAPUYCHI, aJIBOKATHI, YbU OOBEIUHEHUS HOCSIT
OOIIIeCTBEHHBIN XapaKTep, WIN CyAbH, IPOKYPOPHI, 00BeINHEHHS KOTOPHIX UMEIOT TIPOTO-
CyJIapCTBEHHYIO OCHOBY.

Konctutymuonnsii Cyn PO’ onpeienui B 0HOM U3 CBOUX PEIICHHI, YTO HOTApH-
aNbHBIE TANaThl BHITIOJIHSIOT ITyOJMYHO-TIPABOBOE IMpeIHAa3HAYeHHEe, a 3TO, B CBOIO OYe-
penab, mpeaonpenessieT 0coObId CTaTyC OpTaHU3alui M BUI IOPUANYECKOTO JIUIA, OTINY-
HBIA OT oOmIecTBeHHOro 00BbeauHEHUs. Ha ocHOBE 3TOro MOXKHO MPHHMTH K BBIBOAY, YTO
Koncturynus PO He 3amperaer rocyiapcTBy MepeaaBaTh OTIEIbHBIC MOJIHOMOYHMS HC-
[IOJIHUTEJIbHBIX OPraHoOB BJIACTH HErOCYJApCTBEHHBIM OpPraHU3aLMSIM, YYacCTBYIOLIUM
B BBINIOJTHEHNN (YHKIMH Ty OIMYHON BIACTH.

TakoBBIMU CHENMATBFHBIMUA OPraHU3ANMOHHO-TIPABOBHIMU (hOpMaMU  SABIISIFOTCSI, Ha-
MIpUMep, HOTApHAIIbHBIE U aIBOKATCKHE TallaThl, aIBOKATCKUE KaOWHETHI, OI0pO, KOJIJIETHH,
a Takxke WHbIEe (POPMBI, OTpe/IeTICHHBIC JCHCTBYIOIINM MPABOBBIM PETyJIMpPOBaHUEM. Yda-
CTHE OTIENIbHBIX IOPUAMYECKUX KOPHOpalWi B OCYHICCTBICHHHM (YHKIHMH TOCyIapcTBa
NpEeAYyCMOTPEHO Ha 3aKOHOJATENbHOM ypoBHe. Hampumep, aaBokaTypa B COOTBETCTBUU
¢ 4. 1 cr. 3 ®enepanbHoro 3akoHa «O0 agBOKATCKON JEATEIBHOCTH U aiBOKaType B Poc-
CUUCKOH @eﬂepauml»3 SIBJIICTCS IPOECCUOHAIBHBIM COOOIIIECTBOM aJIBOKATOB U KaK MH-

! Koucruryums (OcroBro# 3akon) Corosa Cosercknx Commanucrnueckux PecryGmuk (mpunsta BC
CCCP 07.10.1977) (pen. ot 14.03.1990) (yTpaTui cuiy).

2 Cobpanue 3akoHOHaTenscTBa PO 1998. No 22.

3 CoOpanue 3akoHOnaTenbcTBa PD. 2002. Ne 23. Cr. 2102.
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CTUTYT TPaXKIAHCKOTO OOIIECTBA HE BXOJIUT B CHCTEMY OPTaHOB TOCYJapCTBEHHON BIIACTH
Y OPTaHOB MECTHOTO CaMOYIPaBIICHHUSL.

PaccmaTpuBas xapakTep KOPIOPATUBHBIX O0BEAMHEHUH HEOOXOIUMO OOpaTHTh BHU-
MaHHE Ha TO, YTO MX IPaBOBasi MPUPOJa CBA3aHA C CAHKIMOHUPOBAHUEM CO CTOPOHBI I'O-
CyJapcTBa JONMYCTHMOCTH B NMPO(ECCHOHATIBHYIO KOPIOPAIUIO 3aMHTEPECOBAHHBIX JIUI.
MeskkopropaTuBHbIC (OPMUPOBAHKS UMEIOT B CBOCH OCHOBE CBOOOY 00BEIUHEHUH H, BO
MHOTOM, CaMOCTOSITEIILHO ONPEEISIOT HOPMBI, TOITYyCKAIOIINE WX pa3BUTHE U (HYyHKIHO-
HUPOBaHUE, WICHCTBO B TaKUX OOBEIMHEHUSIX, OCHOBHBIE HANIPABIICHHS COAEP KaTEIbHON
nesitensHOCTH. B. 3ammaHoB, paccyxaas o craryce DenepaibHON MajiaTsl aIBOKATOB, IO-
Jaraer, 4To «aJBOKaTaM MPEJCTOUT KPENKO MOAYMAaTb HajJ TeM, KaK MHKOPIOPUPOBATh
HOpPMBI M 3akoHa 00 amBoKaTrype, U 3aKOHa O HEKOMMEPYECKHX OpraHH3alHsIX B YCTaB
denepanbHOl anaThly'. Jleno B TOM, 4TO aJBOKATCKAs MajaTa, Kak ¥ HOTAPHANbHAS, eCIH
OHAa BBITIOJHSET s MyOIMYHBIX (YHKIWH, BEICTYIIaeT OAHOBPEMEHHO B Ka4eCTBE CYOBEK-
Ta TOCYAApCTBEHHOTO YIPABICHUSI.

AJIBOKaTCKHE TalaThl BO3HUKAIOT HE 10 WHUIMATUBE WHINBUIYATbHBIX TPaKIaH,
JEHCTBYIONINX OT CBOETO MMEHM, a [0 MHULMATHBE rocyAapcTBa B cuily 3akoHa. Ha Ham
B3[JIAJ ATO SIBISIETCSI HOATBEPKICHUEM TOTO YTO MOJHOMOYHMS TaHHON OpraHU3aluu OCHO-
BaHbl Ha JIEJIETHUPOBAHUU TOCYJIAPCTBOM psila MOTHOMOYMM, yKa3aHHBIX B CIIELIMAIIEHOM
3aKoHE 00 aJBOKaType.

3aknouenue. Ilpodeccuonansupie 00beANHEHNS IOPUCTOB, KaK U JIt00bIe mpodeccHo-
HaJbHBIE COOOIEeCTBa, AEUCTBYIOT HA OCHOBE HOPM KOHKPETHU3HPYIOIMINX KOHCTHUTYIIUOH-
Hble nojoxenus cr. 30 Koncruryuuu P®. Mbl nonaraem, 9Tto B OCHOBY (popMUpOBaHUS
Mpo¢ecCHOHANBHBIX OOLICCTBEHHBIX IOPUAMYECKHX O0bEAMHEHHN COCTABISIOT IOpUANYE-
CKHE KOPIIOpaliy, KOTOPbIE MHCTUTYIIMOHATU3UPOBAINUCH NapaAJJICIbHO C IOPUANUYECKUM
COOOIIECTBOM U TOJT KOTOPHIMH MBI TIOHMMAaeM IEpPBUYHBIE MPO(eCcCHOHATbHBIE 00hETHU-
HEHHS Ha OCHOBE MX CHEUHANN3aliH, CyIIecTBYoIIe B popMax IuO0 MpIMO MperycMoT-
PEHHBIX JIEHCTBYIOIUM 3aKOHOJATEILCTBOM (HampuMep, B cepe HoTapuara, alBOKaTyphl,
MIPOKYPaTyphbl, CyAeicTBa), THOO YCTAaHOBIEHHBIX TOCYAapCTBOM TOCPEICTBOM HOPMATHB-
HEIX TIPaBUI — OOMIECTBEHHBIC 0OBETNHCHUS.

BeccriopHO, YTO MHCTUTYTHI Tpa)kKIAHCKOro oONIeCTBa, a MMEHHO OOIIECTBEHHBIC
o0BeIMHEHNS IOPUCTOB, OCHOBAHHBIE Ha KOPIIOPATHBHBIX OTHOMICHHSX, TOJDKHBI 00ia-
JaTh PEalbHBIMH IMOJHOMOYHUSAMHU IO OOIIECTBEHHOMY KOHTPOJIO JIEATEIHHOCTH TOCY-
JapcTBa (B TOM YHCJIE€ U MPaBOOXPAHUTEIBHON), BO3MOKHOCTBIO OKa3aHMs MOMOILU U
COTPYIHUYECTBA, BIUSHUS Ha OCYUICCTBICHUE TOCYAAPCTBEHHON U IPaBOBOM MOJUTUKH.
Bce aT0 mo3BossieT GYHKITMOHMPOBAThH KOHCTUTYIIMOHHOW cucTeMe Poccuu cTaOHIbHO,
C y4eTOM JeMOKPAaTUYECKUX MPHUHIIUIIOB B CTPOTOM COOTBETCTBHUH C MOJIOKeHUAMH KoH-
crutyuuu PO.

Cnucok HCIO0J1b30BAHHBIX HCTOYHUKOB U JIUTEPATYPbI

1. 3anmanoB B. Kaxoit 6p1Te @enepanbHoil nanare agBokaToB Poccun // Poccuiickas rocturms. 2002.
Ne 10. C. 16-17.

2. JIeicenko B.B. OOGmiecTBeHHbIe 00beAMHEHHS Kak (opMa peai3aniuil KOHCTHTYIIMOHHOTO IpaBa Ha
obwsemuHenue B Poccuiickoii denepanuu: aBToped. muc. ... KaHd. opul. Hayk. M., 2001. 27 c.

3. ConpatoB C.A. O6mecTBeHHble 00beanHeHns B Poccuiickoit denepanuu: [IpaBoBoe M MHCTUTYLIMOH-
HOE UCCIIeOBaHue: aBToped. AuC. ... A-pa IopHUI. Hayk. M., 1995. 48 c.

! 3anmanos B. Kaxoii 6bITh OenepanpHOl manate agBokaToB Poccum // Poccmiickas rocturms. 2002.
Ne 10. C. 16.
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YK 340

B3AUMOCBSA3b 'OCYJIAPCTBEHHBIX HAUAJI U IPABOBOM KYJIbTYPHI:
MPOBJIEMHBIN ACITEKT

I 1ll. Uopacumosa

MarucTpaHT TIOMEHCKOTO TOCYIapCTBEHHOTO YHUBEPCUTETA
(Tromens, Poccuiickas Deneparis)

B cmamve paccmompena 63aumocessv 20cydapcmeenHblx HAUan u npasosoil Kyavmypul 6 Poc-
cutickoti @edepayuu. Ha ocnose nposedennozo ananusa coenam 661600 0 HU3KOU NPABOBOL KYIbmy-
pe 6 Poccuiickoii @edepayuu. Buvisgnenvl npuyunvl 0anHou menOeHyuu. Ycmauosiena mecuas
83AUMOCBA3b OAHHBIX MEeHOeHYUll ¢ POPMUPOBAHUEM POCCULICKOU 20CY0apCME8EHHOCMbIO, PA3IUY-
HOIMU UCTOPUHECKUMU COOLIMUAMU, NOAUMUYECKUMU U COYUATLHLIMU NPeodpA308aHUAMY, KOMO-
pble NOGIUANU HA POCCULICKYIO MEHTNATbHOCTD.

B naweii cmpane npasosas Kyismypa Hacenenus 00CmamoyHo Ha HUSKOM YposHe He omeeya-
em coepemennbiM mpebosanuam. Jlasxce 3aKoHONOCTyuiHbIe 2paxcoane npenedpezawm «3aKOHOM»
U 3a4acmyro He cO8epUiaOm NpecmyniieHus U NpagoHApYuleHus MOIbKO U3-3a 00A3HU NOHeCcmu
Haxasanue. ¥ 5mo — 00Ha u3 21a8HbIX NPUYUH MOS0, YMO MHO2UE HOPMbL NPAsa y HAC § 20CyO0apcm-
6e neagpgpexmusnvl. Heobdx00umo ommemums, 6 yem dice NPULUHA OAHHBIX MeHOeHYuu?

Knroueswvie cnosa: npasocosnanue, npasogas Kyibmypa, Npagogoli MeHmaniumem, npasosast
MEHMATbHOCb, NPABOSAs CUCTEMA.

31ech HAaM HEOOXOIUMO BBIJICIHUTH CIICKTP MPOOJIeM, UMCIONTUX 3HAYCHHE IJIS OTIpe-
JICJICHUS TAaHHBIX TeHIEHIMM. 1 nepBast 3akiitoyaeTcss B OCOOCHHOCTH BOCIIPUSATHS MPABO-
BBIX HOPM TpaKJaHAMHU U COOTHOLICHHU UX C JPYTMMH COLMAIbHBIMU HOpMaMu. B mep-
BYIO OY€pehb B MPOTHBOIIOCTABICHUH PEINTUN NIPAaBy W BIMSHUIO TIPABOCIABUS Ha ITOHU-
MaHuM rpaxaaHaMu npaBoBbeIX HOpM. K. C. AkcakoB B 3anucke «O BHYTpPEHHEM COCTOS-
Huu Poccum» mumer: «Poccust HUKOTIa He 000TOTBOpSLIA MIPABO, HE BEPHIIA B €T0 COBEP-
IIEHCTBO, COBEPIIICHCTBA OT HEro He TpeboBayla», OHA «CMOTpesla Ha HEro Kak Ha JeNo
BTOPOCTEIIEHHOE, CUNTAs MEPBOCTETICHHBIM JICJIOM BEpPY M CIIACCHHE z[yum»l. Hecomuen-
HO, PeJIWrus Bceryia B uctTopuu Hamrero OtevecTBa ObLIO OCHOBOIONATAONMUM (DaKTOPOM.
IlepxoBb momnepKrBajia BJIACTh, W MMeNa HEYKOCHHUTEIBHYIO TOIACPKKY B OOIIECTBE.
Biacte, B CBOIO 0Yepens, OnMpanach Ha MepkoBb. He 3ps MEHHCTP HapOIHOTO MPOCBEIIIEe-
Hus C.C. YBapoB B 1833 roay BBIIBHHYJ TEOpHIO OPHUIUATBEHON HAPOAHOCTH», KOTOpas
BKIIOUANIa B ce0sl IpaBoCiiaBre, camojiepKaBie U HapoaHocTh. CamojepkaBue U Hapo/I-
HOCTH OBLTH HEPa3phIBHO CBS3aHBI U TOJIHKO BO B3aWMOJICHCTBHUH MOTIIH TIPHHOCUTE «BCE-
HapojaHoe Onaromonyuney». OIHAKO €CIU JTaHHbIE TCHICHIIUY TO3UTUBHBIM 00pa3oM MOr-
JIU OTPA3UTHCS HAa YCTAHOBJICHUU U MOJJEP>KaHUU BIACTH, TO HA CAMOCO3HAHUU HACEICHUS
MpUJIaHUE KIIFOYEBBIX IMO3UIMH B KU3HU HApOJa PEIUTHU ChIrPajo CBOI HETaTUBHYIO
poiib. Bepa, uctuHa, CripaBeNTMBOCTh CTABIIINCH PEITUTHO3HBIM CO3HAHHMEM BEINIE 3aKOHA,
YTO MO-CBOEMY BEPHO, HO B TO € BPEMsI MOXKET JICTKO NMPUBECTU K MIPABOBOMY HUTUIIU3-
My, JKEJIaHUIO JIEHCTBOBATh HAa OCHOBE BBICIIMX KPHUTEPHEB M COOOpakeHUH B cdepe, rae
JIOJDKHBI IIAPUTH 3aKOHBL. 3/1€Ch cortamaschk ¢ MemymeBckoit H.B., MO)KHO OTMETHTB, 9TO
JUTSL POCCUMCKOTO CO3HAHUS XapaKTEePeH «ITUKOIEHTPU3M, TO €CTh MOJUYMHECHHE IIpaBa

! AkcakoB K. C. O BHyTpeHHeM cocTtosHnE Poccui. [InektponHsIit pecype] // Pycckas dumocodust: wc-
Topusl, HCTOYHUKH, uccienoanus. URL: http://philhist.spbu.ru/index.php/biblioteka/istochniki/37-zapiska-o-
vnutrennem-sostoyanii-rossii (rara oopamenus: 10.03.2018 r.)
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HPAaBCTBEHHBIM W PEJIUTHO3HBIM IEHHOCTSM B CBSI3H CO CIEHU(UIECKHIMH YCIOBUSIMH,
B KOTOPBIX (hOPMHPOBAJIOCH HPABOCO3HAHME PYCCKOro oduiectsa» . [IpaBo moiroe Bpems
HE UMEJO 3HAUYCHHUS CAMOCTOATEIBHOM IIEHHOCTH, a SIBJISUIOCH JIUIIb OJHUM W3 CPEACTB
JIOCTM)KEHUS PENMTHO3HBIX 3afad. M3 3Toro ciemyer, 4To MpaBoO OBUIO CBOEOOPa3HBIM
MIPUIATKOM PEITUTHH, KOTOPOE SBISIOCH TEM MEXaHH3MOM, C ITOMOIIBI0O KOTOPOTO MPaBU-
TEJb BBIMONHAI boxbio Bomro. Penurus B MOHMMAaHUM HACEJICHHS CTOSUIA BBINIEC 3aKOHA,
XOTsI JaHHBIC JIEMEHTHl HU B KOEM CIly4ae HE JOJKHBI BCTyNaThb B KOHKYPEHLHMIO IPYT
¢ npyroM. BepHoe B3auMOAEHCTBYE JaHHBIX IICHHOCTEH MOYKHO YBHIETH B UICH COOOPHO-
ctu. «Maest cobopHOCTH JIE)KUT B OCHOBE IpaBa MMOHMMAEeMOW KakK CBOOOIHOE €IWHCTBO
IIPaBOCIABHOTO PYyCCKOT'O HAPOJIa B JIFOOBH, OHA COEIMHsIA OOMIECTBEHHOE U JIMYHOE, HC-
XOJs1 M3 TIPUHIINIIA TeOIeHTpH3Ma. Pycckuil Hapoa He BOCIpUHUMAET (HOpMaImu3M IpaBo-
BBIX (popM, HE TpHEMIIET yNpaBICHHS BHEUIHMMH CIIOCOOaMH, OOpETaeT CMBICI CBOETO
ObITHS B «MBI», TIe Kaxaoe «S1» ecthb omHOBpeMeHHO U «Mb», a «MbD» €CTh KaxXIoe
KOHKpeTHOE «SI»”. «MBbI» COCTaBIseT CBOGOTY, OPATCTBO, HAIMOHATBHOE CAMOCO3HAHHME.
[IpaBociaBHast COOOPHOCTH HE JOJDKHA MOPOXKAATh KOJUIEKTUBHYIO COBECTh W KOJUIEKTH-
BU3M KaK CIIOCO0 rOCHOZCTBA, HACKIINS HaJ YelOBEYECKOH JINYHOCTRIO. Mniest cobopHOCTH
OTpaXaeT MEHTAJIUTET U OTEUECTBEHHYIO MPABOBYIO KyJIbTypy. OIHAKO sl pOCCUMCKOrO
Hapoja ObIJIO M €CTh UY)KI0€ OTHOIICHNE K eAMHCHHIO «S» 1 «MbD». JI'0060Bb K bory mpe-
BpaTHJIach B JTIIOOOBB K MPaBUTEIIO, JIHJIEPY MAPTHH, IOAYNHEHHE HapOoJa OJHOMY BOKIIO.
HckaxxeHHOE IOHUMaHKE HUJer COOOPHOCTH MPUBEIIO K TOTAIbHOMY KOHTPOJIEO BIIACTH HAJ
JKU3HBIO JIIOJICH.

W3 naHHBIX TEHAEHIMHA cleayeT, 4To 0e3 (popMHUpPOBaHUS TMYHOCTH KaK MOJHOLEHHO-
IO MPaBOBOIO CyOBEKTa HE CMOMKET M3MEHUTBCA POCCHICKas NEHCTBUTENBLHOCTh, HE OK-
penHeT IpaBOCO3HAaHWE TpaKaaH. KoJulekTuBHOE co3HaHWE, B POPMHPOBAHUUA KOTOPOTO
ChITPAJI0 CBOIO POJIb MPABOCIIABUE, JOMUHUPYET HAJ UHIAUBUIAYIbHBIM. [[7151 poccuiickoit
MPaBOBOM MEHTANIBHOCTH XapaKTEpHBI MPABOBLIE MEPHI, HANPABICHHBIC HA COXpPaHCHUE
0€30MacCHOCTH ¥ YCTOWYMBOCTH CBOETO IOJIOKECHHS B3aMEH WHIMBH/Yy alIbHOW CBOOOIBI.

JpyruM Ba)KHBIM MOMEHTOM B NMOHMMAaHWU CIENU(HUKH MPABOBOl MEHTAIBHOCTH 5IB-
JIieTCS WA 3aKOHHOCTH, KOTOPBIE, HECOMHEHHO, COCTaBIISIET €ro OcHOBY. Mcxozs u3 pe-
JUTHO3HOTO (PaKTOpa, Mbl MOXKEM BBIBECTH TPU BaXKHBIX MOMEHTA: POCCUHCKUN HApOJ OT-
pULAET MHAUBUAYAIU3M, B CO3HAaHUU HACEJICHUS NMPUCYTCTBYET MCKAKCHHOE IMOHUMAHUE
«CcBOOOB» U MIPEBAIMPOBAHUE BIACTH HAJl KU3HBIO Jtojieill. IMEHHO Mo BIMsSIHUEM Tpa-
BOCINIaBHOH penurun B Poccun chopmupoBascs NpuHIMIT CaMOJIepKaBHOM MOHAPXMUECKON
BIIACTH, IIOKOPHOCTH MOHApXy. | '0BOps 0 BIacTH HEOOXOIUMO MOJYEPKHYTh, YTO POCCHIA-
CKMH HapOJ WCHBITHIBAET HEOOXOAMMOCTh B CHJIBHON BEPTHUKAJIH BIIACTH, & TAKUE TPOSIB-
JIEHUsI KaK MOHApXW4ECKOe MMPaBOCO3HAHME POCCHSH M BEKOBAas TPATUIMS NEPCOHAINCT-
CKOTO PEXHMa, ITACCUBHOCTh TPAXKAAH U CIIOCOOHOCTH MOMYHHATHCS CHIBLHOW aBTOPHUTAp-
HOH BJIACTH, CBOUM CJIEICTBUEM UMEET HU3KYIO IIPABOBYIO KYJIbTYpPY POCCHUSH. 31€Ch HAM
HYXHO TIOYEPKHYTh, 9TO ITyTh Poccuu K mpaBoBOMY OOIIECTBY, K IpaBaM W CBOOOIaM
YeJIOBEeKa YPE3BBIUAWHO TPYJICH, OCIOKHEH MHOTOBCKOBLIMHU TPAJAUIMUSIMH JCCIOTU3MA U
KpenocTtHU4YecTBa. ['ocymapcTBeHHas BiacTh (opMUpoOBanach Ha (QyHIAMEHTE TOYMHE-
HUs ceOe Beel JKHU3HM 00IIeCTBa U 0COOBIM 00pa3oM periiaMeHTHpOBalia Bce Cephl KUZHU
aroneil. «B3risan Ha rocyJapcTBO Kak Ha BOTUMHY MpaBsiiel 3JIUTh cHOpMHUpOBaA mpa-

! Menymesckas H.B. VHTeNIeKTyabHO-IyXOBHbIE OCHOBAHHS MpaBa. — [DNEKTPOHHBIH pecypc] // Ap-
Toped. amc. ... mokTopa topun. Hayk. URL: http://bezogr.ru/intellektualeno-duhovnie-osnovaniya-rossijskogo-
prava.html(zara o6pamenns: 07.03.2018).
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BOBYIO KyJbTYpy Poccnn, B KOTOpOIl HET yBaXEHHs MPAB JTUYHOCTU U CHCTEMBI, HCXO-
meit 3 yBakeHus K nuaHoctd. Omeka, jKellaHue yUpeauTh BceoOlnee 0raro u 0raroneH-
CTBHE, JOCTHYb 3€MHOTO pasi XapaKTEepHBI sl pOCCUHCKOro rocyAapcTBa Ha BCEX JTalax
ucropum»'. Eme ¢ Ilerpa [TepBoro B CO3HAHHH IIOIEH YCTAHABIMBACTCS MOHUMAHHE HE-
00XOJMMOCTH OIIEKH CO CTOPOHBI TOCYAapPCTBA, MOTEPH CBOETO «S1», Iepexoa K KOJJIEKTH-
BHUCTCKOMY CO3HaHHIO. [IpOMCXOIUT MOCTENEHHOE YKPEIUIEHHE U THIIEPTPOHs rocynap-
CTBEHHOCTH, YTO MMEET CBOUM CJIEIACTBHEM (DOPMHPOBAHHE MOHAPXHYECKOTO MPaBOCO3-
HaHUs TpakJaH. BiacTe BHyIINIIA HACEIEHUIO, YTO TOJIBKO IIPH CHIBHOM BIACTH MIPABUTE-
75, CTpaHa MOKET JIOCTUYh BEpIIMH, a OTAEIbHBIN uYeroBek Omaromomyuns. Hampumep,
BomrpaB OtedecTBeHHYI0 BoWHY 1812 roma, nmubepanbsl oco3Hanmd HEOOXOAUMOCTH pe-
¢dopm, npunsatre KoHcTuTyIMM, HEOOXOIUMOCTh YB)XKEHHSI TOCY1apCTBa K JIMYHOCTH, YTO
BIIOCIIEZICTBMH NIPHUBEJIO K BOCCTAHHWIO AeKaOpHcTOB. BmacTe, B CBOIO ouepenn, emie pas
3aKpenuia, 4YTo oJeprKaTh N0Oeqy Mbl CMOTJIN TOJBKO MPH HAIWYHU CHIIBHOTO TOCYJapCT-
Ba, C OTIOPOI Ha HApOJ U caMojep kaBHOW (opMoii mpaBneHus. To e Mbl yBUIUM U TOCIIE
Bropoii mupoBoit Boiinbl. Korjga coBeTckas BiacTh ele pa3 MOJUYEPKHYJA, YTO TOJBKO
[pY MOMOIIXM TOTAJIBHOTO MOJYMHEHHUS Hapoja BIACTH, MOXKHO JOCTHUYb OJaronoiydHs.
JlaHHBIE TEHACHIMH CBHIETEILCTBYIOT 00 MCKaXCHUU CO3HAHUS HACEJICHHSI, IPUBUBAHUE
UM HEOOXOOUMOCTU IOJYMHEHMS JHUAEPY, (GOPMUPOBAHHME NAPCHHAIMCTKOTO CO3HAHMA.
VYKperieHne Tocy1apcTBa MPOUCXOAMIO HE Ha OCHOBE JAEMOKpATHH, B3AaUMHON OTBETCT-
BEHHOCTHU TOCYAAapCTBa U JUYHOCTH, a IyTEM YTBEP)KICHHS AECIIOTHH U MOAABICHUS JIMY-
HO# CBOOOIBI TpaXKIaH.

BaxHO OTMETHTB, YTO UJIEH 3aKOHHOCTH YTBEPIKAAIHCH TakxkKe crennGuiHo. BaxkHbIM
noctwxeHreM nonutuku Ilerpa IlepBoro sBmsioch pacnpocTpaHEHHE MPUHIUIA 3aKOH-
HOCTH Ha c(epbl )KU3HH, KOTOPbIE paHbLIC PETyIUPOBATIUCH TOIBKO 00BIMAEM U PEIUTHO3-
HbIMH gormami. Jlo Ilerpa I 3akoH Hcmonb30Bancs MPEUMYINECTBEHHO AJIS BOCIIOJIHEHUS
ociabyieHHO# cuibl 00bass. CaMonepKaBHasl BIACTb HAYMHAET JIETUTUMHPOBATEH ceds He
oT uMeHH bora, a oT UMeHH 3aKOHA. 3aKOHOINOCIyIIAHHE MPOBO3IIAIIATOCH 003aTelNb-
HBIM U JUIS NOJAAHHBIX U 7 MpaBUTENss. BMecTe ¢ TeM, NPUHLIKI 3aKOHHOCTH, BBEJICH-
HBIH pedopMaTropoM, y3akoHMI BceoOuiee OecripaBue. Bo BTOpoit monoBuae XIX Beka
OBLTH BBEACHBI MIaCHOCTh CYAEOHOTO 3ace/laHusl, 3aKOHHOCTh, aiBoKaTypa. iIMeHHO B 3TO
BpeMsl IOSBJISIETCS] BCEOOIIMI XapaKTep 3aKOHOAATENIBbHOIO PEryJUpOBAaHUS M I'PakKIaH-
ckux mpaB HaceneHus. CoBeTCKas BIACTh 3aKOHHOCTh OTOJBMHYJIA HA IIar Hazaj. Bre
IOPUAMYECKOTO KOHTPOJIS OKa3blBaJlach BCS CHCTEMa IPABONPUMEHEHHA: MNapTUiiHas
BJIaCTh MMeEJNIa HE IOPUIUYECKOE, a UCTOPHUUYECKOE MPABO BIACTBOBAHMA M CYIIECTBOBaja
OHa HaJl 3aKOHOM. B IIpaBOBOM OTHOIIEHHMM COBETCKasl 3M0Xa BO3Bpallalla CTpaHy K Bpe-
meHam MBana IV. Takum oOpa3om, 1aHHBIE (DAaKTOPHI MOBIUSIN Ha BaXXKHYIO OCOOEHHOCTh
POCCHICKOr0 TroCyJapcTBa: OCHOBOIOJAraroUINM IOJOXKEHUEM HJIEH 3aKOHHOCTH y Hac
HUKOTJa HE SBJIUIOCH «Ipasaa». Ecin B Teopuu, MbI TOHUMAEM 4TO 3aKOH U IIPaBO JOJIK-
HBI OTpa)kaTh WAEU CIIPABEIIMBOCTH M MPAaBIbl, TO B CO3HAHHH HACEJICHHUS YTBEPIMIOCH
IOJIO’KEHUE YTO KUTh HEOOXOAMMO HeE IO 3aKOHY, a 10 npasje. To ecTh JaHHbIE TOHATHUS
MIPOTUBOINOCTABIISINCH APYr Apyry. HecoMHEHHO, 3TO CBS3aHO C TEM, YTO MHOTME BEKa
poccuiickre 3aKOHBI CTPOMJIMCH Ha TIOJ/IEp KaHNH MPaBOIIOpAIKa B yiepd MHTEepecaM Ha-
cesteHus. Tak, 3aKOHBI 3aIIMIAIN [IPaBa MOMEIIUKOB, 3aTEM JABOPSIH, IPUTOM, UTO KPECTh-
sIHE, KOTOpPbIE COCTaBIsUIM OOJblle NOJOBMHBI HACENCHHS, KaK caMble HE3allUILCHHBIC

! Menymesckas H.B. VHTemIeKTyabHO-IyXOBHbIE OCHOBAHHS MpaBa. — [DNEKTPOHHEIH pecype] // Ab-
Toped. amc. ... mokTopa topun. Hayk. URL: http://bezogr.ru/intellektualeno-duhovnie-osnovaniya-rossijskogo-
prava.html(nara o6pamenwus: 07.03.2018).
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CJIOM HacelleHHWs OCTaBAJIHCh MOAABICHHBIMU. Y HUX HE OBLTO 3aKpEIUIEHHBIX 3aKOHO/Ia-
TENLHO MpaB u cBoOoa. [TodTOMYy B yMax Jrojiel CIIOKWIIOCH MOHWMAaHHH, YTO 3aKOH HE
CPOJHHU TpaBjie U CIpaBeIUBOCTH. [ pycckux QuiocodoB XapakTepHO TpeOOBaHHE
ITOAYMHCHHUS TIPABOBBIX HOPM HEKOW HPAaBCTBEHHOU «IpaBie». JJoOpo — 3To BEICIIEE TIPO-
ABJIEHHE MOpPAaJH, TOITOMY HEOOXOAUMO CJIEZIOBATh HOpMaM MOpaH, a He MpaBa. B monu-
MaHUH HACEJICHUS 3aKOHBI HE COOTBETCTBYIOT HJiee 100pa M CrpaBeiIMBOCTU. TakuM 00-
pasom, 0 cuX TOp MpaBlia U MPaBO B CO3HAHUH TPAXKIIAH MPOTUBOIIOCTABIICHBI, YTO SIBJIS-
€TCsl CepPhEe3HOM MPoOIeMOH I MpaBONPUMEHEHH. EclTi B MMOHUMaHUU JTIOACH MpaBo —
3TO HE €CTh OJIMLETBOPEHHE CIIPaBeIIMBOCTH, 100pa M MpaBnabl, TO OyAeT CyIIeCTBOBATh
TUNepTPpOPUPOBAaHHOE TTOHUMAaHUE «3aKOHay». 37€Ch roCyAapCTBY HEOOXOIMMO OCO3HATH,
YTO pelieHne TaHHOW MPOOIEeMbl 3aBUCUT OT TOTO, HACKOJIBKO OHH OyayT CO3/IaBaTh yCJo-
BUISI JUTSL PA3BUTHS IIPABOBOTO TOCYIAPCTBA, TPAXKIAHCKOTO OOIECTBA, PAa3IMIHBIX 00IIe-
CTBEHHBIX CTPYKTYp. UTOObI B MOHMMaHWU HaceJeHUs! ObUI TOT (aKT, YTO 3aKOH — €CTb
CIPaBeUINBOCTb.
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VK 340
KOHCTUTYIMUOHHBIE TAPAHTHUMU 3AIIIUTHI ITIPAB B C®EPE TPYJIA

J1.0. Kasznaueesa
cTynent MHcTuTyTa MpaBa U HAMOHAIBHOW O€30MaCHOCTH
Tam0oBcKOro TocyaapcTBeHHOro yHUBepcuTeTa nMenu I.P. [lepxaBuna
(TamboB, Poccwuiickas Denepartst)

OO0HuM U3 NPUOPUMEMHBIX HANPABLEHUU NPABOBOL U COYUATbHOU NOIUMUKU 68 COBPEeMEHHOU
Poccuu aensemes 3awuma npas weiosexa u epaxcoanuna Ha mpyo. B dannou cmamve paccmampu-
saemcsi nonogcenue Koncmumyyuu P® o mpyode, komopoe 3axpenisiem c60600y mpyoa, Heobxo-
OUMbL YCo6Usa Ol €20 OCYWEeCMBIeHUs, 3anpem HA NPUHYOUmenbHulil mpyo, npaeo HA OMObIX.
Ocoboe enumanue yoensemcs mexanusmy 3auumul npas. K ocnosnvim cnocobam omuocumes: cy-
OebHas 3auuma, 20Cy0apCmeeHHblll HA030p U KOHMPOIb 3d cOOM00eHueM mpyooeo2o 3aKoH00A-
menbcmea (0bwull Ha030p, 20CyOapCMBeHHbLL HAO30D, 8HYMPUBEOOMCIBEHHBIL KOHMPOTb), 3auU-
ma npas npopeccUOHANbHLIMU COI3aMU, camozawuma. Basxcnvim npu paccmompenuu 0anno2o
6onpoca A618emcs NPodIeMa 3aWUUEHHOCIU MPYOOBLIX Npag, 20e HeoOX00UMAa KOMNIEKCHAS 3a-
wuma.

Knrwouesgvie cnosa: npasa, mpyo, 2apanmuu, KOHCHMUMYYUs, MEXAHUIM 3AUUMbl, KOHMPOIlb,
HAO30p, Mpyo008oe 3aKOHOOAMENbCMEO.

OpHMM 13 IPUOPUTETHHIX HAIIpaBJIEHUI IPaBOBOM M COLMAIBHOM MOJIUTUKH B COBpE-
MeHHOH Poccun sBIsieTCs 3aIuTa paB YeloBeKa U rpaXkIaHnHa Ha Tpyd. B coorBeTcTBNI
co crareeit 37 Konctutyun PO Tpyza cBoOoOIeH, 9TO MPOSBISETCS B BOZMOKHOCTH Y€IIO0-
BEKa CaMOCTOSITEIEHO BHIOUPATh POA MPOodecCHul, peann30BbIBaTh CBOM HABBIKH.

«IIpoBo3rinamenue B 4. 1 ct. 37 Koncturyuuu PO cBoGOABI N 10OPOBOIBHOCTH TPY-
Iia, IpaBa Ha TPy B CMBICIIE CBOOOHOTO PACHIOPSKEHHS CBOUMH CIIOCOOHOCTSIMU K TPYAY,
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JIOTUYECKH JOTOIHSIETCS B Y. 2 3TOM CTaTbU KOHCTUTYLHMOHHBIM 3aIIPETOM IPHHYIUTEIb-
HOTO TpyZJa».

«Kaxnplii mMeeT mpaBo Ha TPy B YCIOBHSX, OTBEUAIOIINX TpeOOBaHUSIM Oe30macHo-
CTH M TUTHEHBI, Ha BOZHATPAXKACHHE 32 TPy 0e3 Kakoi ObI TO HU OBIJIO JUCKPUMUHAIINH H
HE HMKE YCTAaHOBJIGHHOTO (hellepaibHbIM 3aKOHOM MUHHUMAJIBHOTO pa3Mepa OIUIaThl TPy/a,
a TaKKe MPaBo Ha 3aIUTy OT 0e3paboTHLIBD»

B Konctutrymun P® 3akperien 3(hdeKTUBHBIN MeXaHU3M 3alllUThl TPYIOBBIX IpaB
YyeJIoBeKa, KOTOPBIM IPEIOCTABIISIET IIMPOKYI0 BO3MOXKHOCTh ITPaBOBOM 3anuThl. K 0CHOB-
HBIM crioco0aM 3amuThl TPYIOBBIX IIPAaB OTHOCATCS: CyAeOHas 3aluTa, TOCYdapCTBEHHBIN
HAJ30p M KOHTPOIIb 32 COOIIOJCHHEM TPYJOBOTO 3aKOHOJATENbCTBA, 3allUTa IPaB IMPO-
(heccrOHANBHBIME COI03aMH, CAMO3AIINTA.

CyneGHast 3ammTa BBICTyIIaeT OCHOBHOM TapaHTHEl 3alliIeHHOCTH TpaB OT HapyIie-
HUH ¥ nocsarareiabcTB. OHA MPECTABIIAET COOOW BH| IPABOBOM U MOCYIapCTBEHHOM 3alllu-
Thl, ocymiectBisieMas cyqoM. Cynbl OJHOBPEMEHHO UM BOCCTAaHABIMBAIOT HAapYIICHHBIE
[IpaBa, ¥ BBIABIAIOT IPUYNHBI TAKKX HAPYIIEHUH, yCTPAHSIIOT UX.

CucteMa OpraHoB roCyJapCTBEHHOT'O HA/J30pa W KOHTPOJA 3a COOJIOACHHEM TPYHAO-
BOTO 3aKOHOJATENLCTBA MMEET CIIOXKHYIO CTPYKTYpy. CyIIEeCTBYIOT Kak OOIIEeHAA30pHbIE,
TO €CTh OCYILLECTBIISIOIIUE KOHTPOJb U HAJ[30P B PA3JIMUHBIX OTPACISAX TAK U CIIELUATIU3U-
poBaHHbIe opraHbl. K 001ieHa 30pHBIM OTHOCUTCS TIaBHBIM 00pa3oM IIpokypatypa P®.

«Jlns crenuann3upoBaHHBIX OPraHOB I'OCYAAPCTBEHHOI'O HaJa30pa M KOHTPOJIS CBOM-
CTBEHHO OIIPEEIICHHOE pa3/ie/ieHue TPya, NPOsBISIOLIEECs B LIEJIE€BOM HAIPABICHHOCTH
BBITIOJHSEMBIX MU HaJI30pPHO-KOHTPOJIBHBIX (DyHKITHIA.»

BrinensieTcst HeCKOJBKO BHIIOB OPTraHOB, OCYIIECTBISIONINX KOHTPOJIb U HAA30p B 00-
JIACTHU TPYAOBBIX MPaB:

1. oOmunit HaA30p, OCYIIECTRISIEMBINH OpraHaMu (deepaaTbHON HHCIICKITUN TPYIa;

2. TOCYAapCTBEHHBIN HAA30P, OCYLIECTBIIEMBIN (eaepaibHBIMU HaA30PaMHU;

3. BHYTPUBEIOMCTBEHHBI KOHTPOJb, OCYIIECTBISEMBIN (helepatbHBIMI OpraHaMH
HCIIOJTHATENILHON BJIACTH, OpraHaM{ HCIIOJHUTEIBHON BiacTH CyOBekTOB PD, opranamm
MECTHOTO CaMOYTIPaBJICHHUS.

Baxmueiiniee MecTo cpean OpraHoB KOHTPOJISE M HAA30pa 3aHUMAaeT QeaepanbHasi WH-
CHEKINs TPpyAa, KoTopas o0ecrednBaeT COONI0IeHNE TPYAOBBIX MPaB, OCYMIECTBIISIET KOH-
TPOJIb 3a COOIOACHNEM TPYIOBOTO 3aKOHOIATEIbCTBA.

Crenyroumii croco0 3aIuTel 3TO NMPodecCHOHAIbHbBIE COI03bl, KOTOPBIE MPEACTaBIs-
0T cO00H MO0OPOBOJIbHEIE OOBEIUHEHHS PaOOTHUKOB, CO3JIaHHBIC IUISl yJIOBJICTBOPEHUS
HMHTEPECOB M 3alLUThl TPYAOBBIX IpaBa. CaMo3aliuTa — HOBBIM JJI1 TPYJIOBOTO 3aKOHOMA-
TENbCTBA CIOCOO 3aIIUTHl TPYJOBBIX IpaB. B coorBercTBHm co cratbeit 379 TpymoBoro
Kognekca P® «B mensix camo3amuTel TPpyAOBBIX IpaB pabOTHHK, U3BECTUB paboOTOdaTeNs
WJIM CBOETO HETIOCPECTBEHHOTO PYKOBOIUTENS JTMOO HHOTO MPEACTaBUTENS paboToaarens
B IMCBbMEHHOH (hopMe, MOXKET OTKA3aThCS OT BBHINOIHEHHUS pabOThI, HE MPEIyCMOTPEHHON
TPYAOBBIM JIOTOBOPOM, @ TAaKK€ OTKa3aThCsS OT BBHIMOJIHEHHS Pa0dOThI, KOTOpast HEMOCPe/-
CTBEHHO YTPOKAET €ro >KU3HU U 3[0POBBIO, 32 UCKIIOUCHUEM CITy4aeB, MPEAYCMOTPEHHBIX
HactosiuM KojiekcoM 1 HHBIMU (eiepalbHbIMU 3aKOHAMH. »

K coxanenuro, IIpesunent PO B.B. IlyTun BbicKa3zaa cBOIO HETaTUBHYIO OLEHKY I10
MOBOJAY 3aKPEIUICHHBIX MEXaHHU3MOB 3allUTHl TPYAOBHIX NpaB B Konctutyuuu PO u ux
peamzanuu. OxpaHa TpyAa paOOTHUKOB M COCTOSHHE 3aKOHHOCTH B TPYIIOBOU cdepe He
YAOBJICTBOPUTENBHBL. AHAIN3 MaTepUaNoB MPOKYPOPCKOTO HAA30pa CBUAETEIHCTBYET
0 TOM, YTO 3a4acTyI0 HE peaIu3yIOTCs B MOJHOW Mepe YCIOBUS Tpy/a, HapyIlaloTcs IMpa-
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BHJIa OE30IIACHOCTH, HE COONFOIaeTCs 3aKOHOATENILCTBO O TPY/E, YTO MPUBOANT K Hecua-
CTHBIM CJlly4dasaM, HHOTAa AaX€ CO CMCPTCIIbHBIM HCXOO0M. B norone 3a HpI/I6BIJILIO B Ha-
pyuieHue TpeOoBaHUI 3aKOHA HE CO3JAIOT Ha paboumX MEcTax 370pOBbIE W Oe30MacHbIC
YCIIOBHUS TPyJa, YTO TOPOXKAAET MPOM3BOJICTBEHHBINA TpaBMaTH3M. 10 €cTh MOXHO CKa-
3aTb, 4YTO 061uee COCTOAHUC OXpaHbI TPpyJa HAXOJAUTCA B TAXKEIOM IMOJIOKCHHUU.

[Ipobaema 3amMIIEHHOCTH YYaCTHUKOB CTOPOH TPYIOBBIX OTHOIIEHHH TpeOyeT, 4To-
OBl MHTEPECHI, ITpaBa U 00A3aHHOCTU KAXKIOTO M3 HUX OBLIN 00ecrieueHbl MPaBOBOM 3allu-
TOW. DTOT BHIBOJ] BRITEKAET U3 OJHOTO (PyHAaMEHTAIFHOTO MPHHINIA CPOPMHPOBAHHOTO
B 4.3 c1.17 Koncturymmu P® «OcymiecTBieHne mpaB U CBOOOJ YeIOBeKa U IPakIaHIHA HE
JIOJDKHO HapyllaTh IpaBa M CBOOOBI APYTHX JHI. Haue roBops, HeoOX0oauMa KOMITIEKC-
Has CHCTeMa 3aIllUThl TPYIOBBIX MTPaB U 00s3aHHOCTEH paOOTHUKOB M paboTOdaTENICH.

CnMCOK HCIO0JIb30BAHHBIX HCTOYHUKOB H JIUTEPATypPhbl

1. Koncrurymus Poccuiickoit @eneparun: odur. Teket // Poccuiickas razera. 1993. Ne 237.

2. TpynoBoii xonexc Poccuiickoit @enepanmu : dpenep. 3akon ot 30 mex. 2001 r. Ne 197-03 // Cobp. 3a-
koHonarenberBa Poc. denepanun. 2002, No 1.

3. Jlun E.JI. ObecrieueHne KOHCTUTYLIMOHHBIX TapaHTHI TPYIOBBIX IPaB M CBOOO] YeIOBEKA U Ipakia-
HUHA B coBpemeHHOW Poccum // Bectunuk Yysamickoro yHuepcurera. ['ymMaHuTapHble Hayku. UeOGoKcapbl:
Wzn-Bo Yysam. yu-Ta, 2006, Ne 6. C. 174-183.

4. 3ammTa TPyAOBBIX IIPaB PaOOTHUKOB. [ DIEKTPOHHBIN pecype] — Pesxxum nocryna: http://mirznanii.com/
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VK 342.734

NO3UTUBHAA JMCKPUMHUHAIIUA B TPYJOBBIX OTHOIEHUAX:
KOHCTUTYIUOHHO-ITPABOBBIE ACIIEKTbBI

M.P. Kamapos

MaructpanT Opuaudeckoro dakynprera
Kazanckoro (IlpuBomxkckoro) genepansaoro yausepcurera (Kazans, Poccniickas ®eneparust)

B nacmosuweii cmamve asmop ananusupyem KOHCIMUMYYUOHHO-NPABOSYIO NPUPOOY NOZUMUE-
HOU OUCKpUMUHAYUU NPU Hpueme HaA pabomy, obodbwaem 3aKOHOOAMENbHYIO CHEYUDUKY POCCUli-
CKUX PE2UOHO8 8 YCTNAHOGLeHUU K8OM 0I5l ONpedeNeHHblX Kamezopuil 1uy. B pabome ycmanasnusa-
emesi KOHCMUMYYUOHHO-NPABOBON 2eHEe3UC NO3UMUBHOU Ouckpumunayuu. Ha ocnose npaxmuxu
Koncmumyyuonnozo cyoa P® obocnogvieaemces, umo nosumueHas OUCKPUMUHAYUS He AGTACNCA
Juckpumunayuel 8 cmvicie yacmu 2 cmamou 19 Koncmumyyuu P®. Onucvleaiomes npuyumsl yc-
MAHOBNEHUSL PENHCUMA NOZUMUGHOU OUCKPUMUHAYUU CO CIMOPOHbL 20CYOapCmed, 6bl0eIsIIOMCst Co-
Yuanvbhvle epynnuvl, K KOMOPbIM NPUMEHSIEMCS. OAHHbILI PENCUM, ¢ UCNONb308AHUEM IKOHOMUUECKO2O0
AHANU3A NPABA UCCAEOYIOMCS CIMUMYTbL U Yeau nosedeHust pabomuuka u pabomooameis npu ycma-
HOBNEHUU NO3UMUEBHOU Ouckpumunayuu. B pabome ucnonvzoeanvl pewenus Koncmumyyuonnoeo
cyoa Poccuiickoui @edepayuu, cneyuanbas tumepamypa u HayyHoie Cimamoi.

Knrouesvie cnosa: nosumugHas OuckpumuHnayus, mpyoosvle npasa, KoHcmumyyus P®, sko-
HOMUYECKULl aHAIU3 Npasa.

Ilon muckpuMHHaLMERd B COBPEMEHHOW HayKe IIOHMMAETCs YIIEMIICHUE WIN JIUIICHUE
IIPaB OJIHUX JIMI] B CPABHEHHH C JPYTHMH 0€3 PasyMHBIX H OOBEKTHBHBIX HA TO OCHOBAHHIA .

! Hepesxira M.B. 3amper AUCKpUMHUHAINH B chepe TpynoBBIX oTHOIIEeHuUs // XKypHan poccuiickoro mpa-
Ba. 2017. Ne 4. C. 83-90.
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B npaBoBoii TOKTpHHE — 3TO Pa3HOTO OOpAIIEHUs K JIFOM, HAXOAAIIMCS B OJTMHAKOBBIX
CUTyanusx, 6e3 OOBEKTUBHOTO M PAa3yMHOrO ONpaBjaHms'. JIIs CHUXKEHHS OTPHILATEINb-
HBIX TIOCJIEJCTBUN NUCKpUMHHAIMH OKoyo 60 JeT Ha3aj Obuta pa3paboTaHa KOHLETLIUS
MTO3UTHUBHOHN (00paTHOW) muckpuMuHANUA. [0 TO3UTUBHON ANCKPUMHUHAITICH TTOHIMAIOT
MIOJINTUKY, HANPAaBIECHHYIO HA IMPENOCTABICHHE NMPUOPUTETa MEHBIIMHCTBAM B TOW WIIH
WHOH cdepe KU3HU (COLMATbHOM, TONUTHYECKON) MMyTeM YCTaHOBICHHS AJISl HUX MPHBU-
nernii wim KBOT>. B Poccun Takoif mMoaxo B OCHOBHOM HCIONB3YeTCs MPH Habope yda-
IXCs B CpeaHue MpodeccHOoHaNbHBIE W BBICHINE Y4YeOHBIC 3aBEISHHS, a TakXKe IpU
npueme Ha paboty. O mpueme Ha paboOTy U OyleT UATH Pedb B JAHHOU cTaThe. JIOMOTHHUTE
0a30BOe OmpeeNicHHe MO3UTUBHOW JTUCKPUMHHAIIMKM MOXKHO, YKa3aB, YTO MEHBIIWHCTBA,
B OTHOLIEHUHU KOTOPBIX OCYIIECTBISAETCA NO3UTUBHASA AUCKPUMHUHALMS, SIBISIFOTCS COLIU-
aNbHO HE3AIIUIIEHHBIMU (HAIpUMeEp, JHIA C MHBAJUIHOCTHIO W HECOBEPIIEHHOJETHHE),
a IOTOMY TIO3UTHBHASL TUCKPUMHHALMS SBJISIETCS OJHUM U3 CIIOCOOOB BBHIITOJHEHHUS COLIU-
aNbHBIX 00s13aTenbeTB Poccuiickoii ®enepanueii. [Ipu 3TOM Hag0 MOHUMATH, YTO HE KaXkK-
JBIA COIMANIFHO HE3aIIHIIECHHBIN WHANBHU OyAeT HyKIaThCs B IOJ00HOW MOJAEPKKe TO-
CyJapCTBa, MOCKOJIBKY CMOXET HaWTH paboTy caMocTosTenbHO. COOTBETCTBEHHO, MCKO-
MBIM TIPU3HAKOM, KOTOPHIM OOJIaat0T WHAMBHIBI IIENIEBOM TPYIIBI K KOTOPBIM oOpaiieHa
JaHHasl TMOJUTHUKA, ABJIAECTCA HE OTHECEHHOCTh K COLMANbHO HE3ALIUIICHHON TpyIIe,
a HECIIOCOOHOCTH BBLAECP)KAaTh KOHKYPEHIIHIO C OONBITMHCTBOM PaOOTHUKOB NPH HalMe.
ITo sTomy noBony Puuapn [1o3nep oTmeuan: «B TOM CTENEHHU, B KOTOPOU HEKOTOPBINA MpU-
3HAK ... HAXOJUTCA B IIOJIOKUATENBHON KOPpETAINH ¢ 00JalaHueM JKeTaTeIbHBIMI CBOM-
CTBaMH, PallMOHAIBHO HCIOIB30BaTh ATOT MPHU3HAK KAK CBUAETEIHCTBO HATMYHUSI COOTBET-
CTBYIOIIIETO CKPHITOTO CBOMCTBA, C KOTOPHIM OH CBsi3aH ». TakuM o6pa3oM, iKejias CHU3UTD
MH(OPMAITMOHHBIC U3JIEPKKU MIPHU YCTAHOBICHUU JILIOTHOTO PEXHMMa MpueMa Ha padory,
3aKOHOJIaTENb CBS3BIBAET CKPBHITHIM MPU3HAK HEKOHKYPEHTOCIIOCOOHOCTH C Oojiee SBHBIM
MIPU3HAKOM MPUHAJUIEKHOCTH K OJJHON M3 COLMAIBHO HE3ALUIIIEHHON IpyIIe.

l'oBops 0 kateropuu aul, K KOTOPHIM NPUMEHSETCS METO]] MO3UTUBHON TUCKPUMUHA-
MY, HeOOXOAMMO CKa3aTh, UYTO €CTh Kak oOmedenepabHble KaTeTOPUHN JIUI, TaK U PETHO-
HaJbHBIC, KOTOPBIE Pa3HATCS OT OJHOTO CyObekTa Poccuiickont depepanuud K Ipyromy.
Tak, Ha (enepaIbHOM YPOBHE CIEIHATbHBIC KBOTHI YCTAHOBIICHBI AJIS JIUL, UMEIOIINX HH-
BaTHIHOCT . MHBIM CIOCOGOM TOIEP/KUBAIOTCS KEHbI (MY’Kbsi) BOCHHOCTYXAIIUX M
rpaX<i1aH, yBOJEHHBIX C BOCHHOH CIIy)KOBI — OHU MPH MPOYUX PABHBIX YCIOBUSAX UMEIOT
MIPEUMYLIECTBEHHOE MPAaBO MOCTYIUICHHs Ha paboTy Ha roCyJapCTBEHHBIC U MYHUIIHIIANb-
HbIC YHUTAPHbIE TIPEINPUATHS TaHHAS KATETOPUs HE TOJNANACT IO/ MOHATHE COLMATbHO
He3alNIeHHON, y TOCYJapCTBa, YCTAaHABIMBAIOIIETO UIA Hee npedepeHIun, Apyrue 3a-
maud. Ha permoHanbHOM YpOBHE MOJT KBOTHPOBAaHHE IOAMAJAIOT BBITYCKHUKH AETCKUX
JIOMOB; IETHU-CUPOTHI; JIETH, OCTAaBIIHECS 0€3 MOMEYEeHUs POAMTENCH WM MX 3aKOHHBIX
MIpe/ICTaBUTENEH; HECOBEPIICHHOIETHNE, OCBOOOKICHHBIE W3 BOCIUTATEIHHBIX KOJOHUH

' MocranoBnenns Koncrurymmornoro Cyna P® ot 22 okrsabps 2009 . Ne 15-I1, ot 9 despaist 2012 T.
Ne 2-IT // CIIC «KoncynbranTIlnrocy.

? By6mukoB B.B. ACCHMUISIHS WM MYJISTHKY/IGTYPATH3M — OIBIT 3apyGeKHBIX CTPAH 10 MHTErPALHT
ummurpanTtos // Bectauk Tomckoro 'ocynapcrBenHoro Yuusepcurera. 2008. Ne 315. C. 39.

3 Tlosuep P.A. DxoHoMIuecKuii anamu3 npasa: B 2-x . / Ilep. ¢ anrn. nox pex. B.JI. Tambosuesa. CII6.:
DxonoMuueckas mxoia, 2004. T. 2. C.889-890.

* denepanbHbIil 3ak0H oT 24.11.1995 Ne 181-®3 (pex. ot 29.07.2018) «O coLmanbHOI 3aIIHTE HHBATH-
noB B Poccutickoit denepanum» ct. 21 // CIIC «KoncynpranT [Inroc»

5 Bakon PO ot 19.04.1991 Ne 1032-1 (pex. ot 03.07.2018) «O 3aHsTOCTH HaceneHns B Poccnitckoit ®e-
neparum» 4. 4 c1. 13 // CIIC «KoncynsranT [Tmoc»
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WM OKOHYHBIIHWE CHEIUAIbHBIE YIeOHO-BOCIIUTATENFHBIE YUPEKICHUS 3aKPBITOTO THIIA;
HECOBEPIICHHOJIETHHE, COCTOSIINE HAa yUeTe B OpraHax BHYTPEHHUX Jel; JIeTH U3 CeMeH,
B KOTOPBIX 00a poIuTess MPU3HaHBl B YCTAHOBICHHOM MOpsAKe 0e3pabOTHBIMU; NETH U3
MaJI000ECTICUCHHBIX U (WJIM) MHOTOACTHBIX CEMEH; IeTH OMWHOKON MaTepH (0THa); ACTH U3
CeMbH, MOTEPABIIEH KOPMHIIBIIA; JETH GEKEHIIEB ¥ BBIHYK/ICHHBIX NEPECENCHIIEB ; NI,
0CBOGOX/IECHHBIE M3 MECT IIMIICHHS CBOOOJBI’; HECOBEPIICHHOJETHHM IPAKIaHaM, MpO-
HIeIINM KypcC JICUeHHsS U PeadHIINTAIllii OT HAPKOTUYECKOH, 100 aTKOroJIILHOW 3aBHCH-
MOCTH; Tpa/[aHe, MOBEPIIINECs BO3ICHCTBUIO PaIHALINK BCIEACTBHE YePHOOBUIBCKOM H
JPYTUX paJIMallHOHHBIX aBapHil M KaTacTpod; *KCHIIUHBI, YBOJICHHBIC B CBSI3U C JIMKBUA-
[yel opraHu3anuy JIM0o MmpeKpalieHneM (PU3MYECKUMH JIMIIAMH IeATEIIbHOCTH B KAUeCTBE
WHAWBUIYAIBHBIX MIPENPHHAMATENCH, HMEIOIIHE TIepePhIB B padoTe B CBS3H C POXKIACHU-
eM peGeHKa ¥ yXOJOM 3a HUM'; BBITYCKHMKH yUPEKICHHH HAYaIbHOTO M CPEJHEro Mpo-
(beccroHaNBbHOTO 00pa3oBaHus B Bo3pacTe OT 18 10 24 neT, BhICIIEro NpopheCCHOHAILHOTO
o6pazoBanus B BospacTe oT 21 roxa o 26 net, uiymme paGoTy Brepsbie’. s TaKuX Ka-
TEropuil rpakjaH padoTOaTEIU TOJIKHBI 3ape3epBUPoBaTh OT 1 10 4% padboumnx.

Opranu3zanuu, Ha KOTOpbIe BO3jaraeTcsi 00sS3aHHOCTh CO3aBaTh PE3EPB Ui KBOTH-
PYEMBIX paOOTHUKOB — OMPEAEISIOTCS ¢ TIOMOIIBI0 HIDKHETO IMOpOTa YUCIeHHOCTH (0T 15
B bypsarumu mo 100 B Tatapcrane), a Takke ¢ ITOMOINBIO HETATHBHBIX ITPH3HAKOB: 3TO HE
JIOJDKHBI OBITH OpraHbl TOCYJAPCTBEHHON BJIACTH M MECTHOTO CaMOYIIPABJICHUS; roCynap-
CTBEHHBIE ¥ MYHUIIMITAJIbHBIE YUPEKICHUS, OPTaHU3AIMH B COCTOSHUN OaHKPOTCTBA; 00-
IIECTBEHHBIC ¥ PETUTHO3HBIC OpraHW3aluu (OOBCTWHEHWS); OpraHU3alud OOOPOHHO-
MIPOMBIIIIICHHOTO KOMIUIEKCA; OOIIECTBEHHBIX 00BETUHEHUI MHBAIMIIOB U 00pa30BaHHBIX
UMH OpTaHM3alri, B TOM YHCJIE XO3SHCTBEHHBIX TOBAPHIIECTB M OOIIECTB, YCTaBHBIN
(cKIMaOuHBIN) KaluTall KOTOPBIX COCTOUT U3 BKJIaja OOIIECTBEHHOTO 00heIMHEHHS UHBA-
JTUJIOB.

KoHCTUTYIMOHHO-TIPaBOBO T€HE3HC JI000r0 MPaBOBOTO SBJICHHS Jy4IIE BCEro pac-
KpbIBaeTCs Ha ocHOBe pemieHnit KoHcturynmonHoro cyga P®. 'oBopst o npobieme mo3u-
TUBHOM JUCKpUMHUHAIIMU, KOHCTUTYIIMOHHBIN CyJl OTMETHJI, YTO NPUMEHEHHUE TTO3UTUBHOU
JTUCKPUMUHAIIAN 00YCIIOBJICHO MENSIMHA COIMAILHOTO rocyaapcTsa (cTaths 7, 9acTh 1) yc-
TaHOBJIeHHEM B Poccuiickoil denepanuy rapanTHil connanbHOM 3allUThl HacelIeHus (cra-
Ths 7, 9acTh 2), B TOM YHCJIE 3alTUTHI OT Oe3padoTuibl (cTaThs 37, yacTh 3). «Takoe mpa-
BOBOE pETYJIUPOBAHUE COTJIACYETCS C LENSIMHU TOCYJAPCTBEHHOW TIOJUTHKH B cdepe co-
JEWCTBUSI 3aHATOCTH, a OCIIApUBAacMble 3aKOHOIOJIOKEHHUS B CUCTEME ACHCTBYIOIIETO Mpa-
BOBOT'0 PETyJMpPOBAHHS YCTaHABIIMBAIOT IPABOBOH MEXaHHU3M OOECIIEUeHHS 3aHSATOCTH
WHBAJIHIOB ¥ HE MOTYT PacIleHWBAThHCS KaK HapyIIAOIIMe KOHCTUTYIIMOHHEIE MpaBa 3asi-

! 3akon Pecry6mukn Bypsatus ot 10 mionst 2003 roga Ne 327-111 «O KBOTHPOBAHHH paGoOYMX MECT IS
HECOBEPIIEHHOJIETHHX Tpaxaan» // ['ocyjapcTBeHHas! cucTeMa IpaBOBOH HH(OPMAIIHH.

2 3axon Ilensenckoii oGmactn ot 04 ampens 2017 roma Ne 3030-3I10 «O KBOTHPOBAHHH paGouHX MECT
JUISL JIAI, OCBOOOICHHBIX W3 YUPEXKICHUH, HCIIONHSAIOINX HaKa3aHWE B BUJE JIMIICHUS CBOOOJBI, MPOXKHU-
Baromux B [leH3eHckoit obmacti» // I'ocynapcTBeHHas cicTeMa MpaBoBOil HH(opMarmy.

3 3akon PecyOmuku Caxa (SIkytust) ot 28.06.2012 Ne 1093-3 Ne 1079-IV «O kBoTHpOBaHHH pabOYUX
MeECT JUIsl TPYAOYCTPOWCTBA Ipak/aH, MCHBITHIBAIONIMX TPYJHOCTH B IOHMCKe paboThl, B PecmyGmuke Caxa
(SAxyTus)» // TocynapcTBeHHas cucTeMa MpaBoBOil HHGOPMaIK

* 3akon Pecry6mukn Tataperan ot 24.07.2006 Ne 60-3PT «O KBOTHPOBAHHH H Pe3epBHPOBAHAN paGo-
YHUX MECT AJI1 MHBAJIMAOB U FpaXkJaH, 0c000 Hy)KAAIOUINXCS B COLUANBHON 3amuTey // T'ocyjapcTBeHHas cuc-
TeMa IpaBOBOH HH(pOpMAIIN

5 3akoH ropoza Mockesr oT 22 mekabps 2004 T Ne 90 «O kBoTHpoBaHHH paGounx MecT» // Tocymaper-
BEHHAs CHCTeMa IIPaBOBOM HHpopMarmn
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BUTEN»' . KOHCTHTYIMOHHBIH CyJl B JAHHOM PEIICHHH OTKA3bIBACT 3asABUTENIO, KOTOPBIA
CCBUTAJICA Ha PEKUM MMO3UTHBHON AUCKPHUMUHAINY, KaK Ha IUCKPUMUHAIMOHHBINA, H TIOTOMY
AHTUKOHCTUTYLMOHHBIN. B npyrom pemennu Cyj Ha3bIBaeT TakoW pekUM «IIPaBOBBIM Me-
XaHH3MOM 00eCIIeYeH s 3aHATOCTH JAHHON KaTEropHH IPaIaH [JTHIl ¢ HHBAIMIHOCTHIO [»”.

BosBpamasch kK 5KOHOMUYECKOMY aHaJTU3y JaHHBIX MPAaBOOTHOIIEHHH, CTOUT CKa3aTh,
YTO TOCYJapCTBO C MMOMOIIBIO peXUMa MO3UTUBHON TUCKPUMHUHALIMN HE TOJIBKO 3aUIACT
OTIpEJCNICHHBIC CJION HACEIEHUs, HO U B KAKOW-TO CTENECHHU MOIJCP)KUBACT KeJIaeMoe T0-
BezeHue rpaxzaad. O0 3TOM roBOpAT AONOJHUTENbHBIE TApAaHTHU TPYNOYCTPONCTBA CYII-
pyroB (OBIBIINX) BOCHHOCTYXKAIKX U JIETeld U3 MHOTOJIETHBIX ceMell. Ho B mesom, 3To Bce
xKe siBisieTcs (GOpMOI COLManbHOM MOANEP KM HaceneHus. Paboronartens B JaHHOW cu-
TyalH OKa3bIBAETCsl B CUTYaIlMH 00s3aHHOrO OpaTh Ha pabOTy HE BCErna JKEJIaHHBIX JINI
(oco0eHHO KOTJja OCHOBAaHUS MX COIMAIBHOW 3aIUTHI CBA3AHBI C UX JAECITMHKBEHTHBIM I10-
BEJICHUEM), & IIOTOMY MOXKET MCIIOJIb30BaTh Pa3HbIE CIIOCOOBI yX0Ja OT 00SA3aHHOCTH, Ha-
npuMmep ApoOieHne (GUPMBI Ha HECKOJIBKO IOPHAMYECKUX JIML, YTOOBI YHCIEHHOCTH pa-
OOTHHKOB B KaXX/I0M HE COCTaBIIAJIa BBIIIE OINPENEIeHHOro mopora. [laxe moaaepka co
CTOpOHKI OroKeTa cyObekTa PD He Bcerma sBiseTcs Juis paboToparenel JOCTaTOYHOM
MotuBanueil. HTepecamMu paOOTHHUKOB SBISIETCS B AaHHOM CIIydae HE CTOJIBKO OQHIH-
JIBHOE TPYIOYCTPOHCTBO, CKOJIBKO MOJIYYECHUE JACHET, I03TOMY PAaOOTHHUKH, HE BXOASAIINX
B npedepeHnanbHble TPYIEL, YbH padodue MecTa ObUTH KBOTHPOBAHBI, OYIyT HMETh
TEHICHIMIO YHTH B «CEPYIO» WIN «YEPHYIO» 30HY OIUIAaThl. PaGOTHHKHM K€ M3 JIbIOTHBIX
IpYII, KOTOPbIE HE CMOIJIM II0JIydaT 0J1aro B BU/E TOCTOSHHON paboThI M «Oesoil» OIUIaThL.

HanbHelmas pa3paboTka JaHHOTO BOIPOCa JOJDKHA OBITH MPOBEACHA C MCIOJIb30Ba-
HUEM IOCJIEAHUX HUCCIEOBAHNN TEOPETUKO-TIPAaBOBOTO Xapakrepa. Tak, B IuccepTaIloH-
HOM HccliiefoBannu «O01enpaBoBasi TeOprsi MapruHAIBHOCTH» npeanoxena auddepen-
LUanys COLMANbHO HE3AIUIECHHBIX IPYNI Ha COLMAIbHO-HE3aIIUIIEHHbIE (MaJIOUMYyIIHe
CeMbHU, CUPOTHI U 1p.) U COLUAIBbHO-HEOIaronpusITHEIC (JIMIIa, HEOJHOKPATHO CYAHMMBIE,
OCBOGOJK/ICHHBIE M3 MECT JIMIICHHS CBOGOIBI M jp.)’. OUEBHIHO, YTO IS JOCTHKEHHS
HaWIy4IlIuX pe3yjbTaToB B 00JACTH 3aIIUThl KOHCTUTYLHOHHBIX IPaB 3THX IPYII, MOJI-
X0J, 000OCHOBBIBAE€MbBIH KOHIIETIINEN MO3UTHBHON TUCKPUMUHAIMH JOKEH OBITh UCIOIb-
30BaH, YYUTHIBAs pa3auuns MEXIY STUMU FPyIIaMH.

VK 34.01

JEIT'HTUMALUA KAK CTAIUA KOHCTPYUPOBAHMUS ITIPABOIIOPSA KA
B IOCTKJIACCUYECKOM MHTEPIIPETAIIAA

B.H. Kuuxunés

MaructpanT CaHkT-IleTepOyprckoro IopuanIecKoro HHCTUTYTA ((puinana) Y HUBEpCUTETa IIPOKY-
patypsl Poccuiickoit @eneparun (Cankr-IletepOypr, Poccuiickas deneparst)

ﬂdHHaﬂ cmanmssl noceAueHa OCMblCIeHUIo I’lp06Jl€M Jaecumumayu npasoesvlx HOpm C mMo4Ku
3perusl nNOCMKIACCU4eCKoco 1n00X00a K NOHUMAHUIO MEXAHU3MA npaeonopﬂdka, KAaK CHIOIACHO2O CO-
UUaIbHOcO KOHCmMpyKma. BKpamL;e onuceleaemcs npoyecc jpecumumayuu HoOpm 6 nocmeiaccuve-

! Onpenenenne Korcruryumonnoro cyma P® Ne996-0 ot 25.05.2017 // CIIC «KomcynsranT [Tmocy

2 Onpenenenne KorcrurymmorHoro cyma PO Nel1558-0 ot 24.09.2012 // CIIC «KorcymbranT ITmoc»

3 Cm.: Crenanenko P.®. OGmenpaBoBasi TeOpHs MapTHHATLHOCTH: aBTOped. IHC. ... I-pa IOPHI. HAyK.
Kazansp, 2015. 49 c.
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ckom obuecmee. Asmop paccmampusaem pasnuynvle npeodiazaemvie 8 HayuHoU Jumepanype nooxo-
Obl K 0OBACHEHUIO NPOYecca NecUmumMayul PAeoGbix HOPMbL: AHATUSUPYIOMCS NPEONIONCEHUsL KAC-
cuveckue napaoueM meopuu npaed, y4eHvix, nPpeoCmagisaiouux HanpagieHue CKaHOUHABCKO20 NPAGo-
68020 peanusma, npedcmasumeneti IUOEPMaIbHO-IOPUOUYECKOL Meopull, Mmeopuu 1OPpUOULECcK020 KOH-
yenma deticmeumenvrhocmu. Ha ocnoge ananusa paziuunvix mouex 3peHust U npeocmaeienuil coyu-
ANbHOU MEMOOOI02UU FNOXU NOCMMOOEPHA 0 NPABOBOLL OeUCTNBUMETbHOCU BbICKA3bIBAEMCSL AGMOD-
CKasi NO3UYUsL 0 KpUmepusax 1ecumuMayu 8 COBPEMeHHOM obwecmee, 0DOCHOBbIBACTCI HEBOZMOIC-
HOCIMb 8bIPAOOMKY YHUBEPCANLHO20 KPUMEPUsl TecUmumayuu, d, cied08ameibHo, HeobXo0umocms
UCCNIEO0BAHUSL DMO20 NPOYECCA 8 KANCOOM KOHKDEMHOM 00Uecmee camoCmosimenbHo.

Knwouesvie cnosa: npasonopsoox, ne2umuMayusi, OpUOUYecKull KOHYenm OeticmeumenbHo-
cmu, (hopmanvbHoe pageHcmeo, NPasol Peatu3M.

[Ipobnema ocMBICTIEHHUS TIPABOIIOPSIIKA HE TepseT CBOEH akTyanbHOCTH. [locTkiaccu-
yeckas rapajJurma mpaBa CTaBUT MHOTHE BOIPOCHI, Kacaloluxcs Kak MpaBoOBOM JeHcTBU-
TEJIBHOCTHU B LIEJIOM, TaK U OTAEIbHBIX €€ aCIIEKTOB, KOTOPBIM SIBJISIETCS IPABOMOPSIOK.

C TOYKM 3peHUS TOCTKIACCUYECKON CONMATLHON METOIOJIOTHN MPABOTIOPSAOK Mpe-
CTaBJsIeT COOOM HEKWH MeXaHH3M KOHCTPYHPOBaHHsS MPABOBOH CHCTEMBI aKTOpaMH
(JroTEMU, SABISIONIUMICS HOCHTEISIME CTaTYCOB CYOBEKTOB IPaBa).

Baxueiimelt craguell KOHCTPYUpPOBaHHUS TIPABOMNOPSIAKA SBISAETCS JETUTUMAIIMS,
B IIpoIiecce KOTOPOi BbIpaboTaHHOE peepeHTHOH rpyNIoil, nMeroleil 00IbIIoe BIUsHIES
Ha 00IIEeCTBO, MPABIIIO IPUHUMAETCS 00IIeCTBOM B IienoM. PedepenTHas rpynma co3maet
HOPMY, Kak ['o/uIMBy 1 — MpEJCTaBICHHUE O XKEHCKOW M MY>KCKOH KpacoTe.

HpI/I OTOM aKTYaJIbHBIM OCTAaCTCsA BOIIPOC HCCICAOBAaHUA NPUYUH MNPUHATHA WX HE
NPpUHATHUA HACCJIICHUCM TOI'O WJIM MHOTO CTaHJapTa NOBCACHHSA, a KaK pEe3yJibTaTa HOPMbIL
npaBa. Kakue conuanbHble WU ICUXOJIOTMYECKUE MEXAHU3MBI MMOPOKAAIOT JIETUTUMALIUIO
HOPMBI, KaKyl0 pOJIb UIPAET CIIOXKHUBIIASCS KYyJbTypa U MEHTAJIMTET HApOJHBIX Macc?
[IpoGiieMa JieruTUMAIUN OCTACTCS HEJIOCTATOYHO U3YUYCHHOH B TEOPUU TpaBa.

Knaccuueckue, ycrospmuecs B 20-M Beke, MOAXOAbl K TOHUMAHHIO IIPaBa HE MOTYT
JIaTh BCECTOPOHHETO OOBSICHEHHS TPOIIECCY JETUTHMAININN B CHITy OTPAHUYCHHOCTH CBOUX
MoAxo0B. Tak, OHM CCBITAIOTCS HAa YHHBEPCAIBHOE €CTECTBEHHOE MPABO WM Ha MPHUHY-
JUTEIBHYI0 CHIIy TOCYIapCcTBa, KOTOpas CoCOOHA JISTUTHMHUPYET MPABOBYIO HOPMY B 00-
mecTBe. B Toke BpeMs, Mbl MOKEM SIBHO BHJIETh HEJOCTATKU 3THUX IOJIXOJ0OB, B YaCTHO-
CTH, HE BCEr/a M3JaBaeMbIe TOCYapCTBOM 3aKOHBI IPUHUMAIOTCSI HACEJIEHHEM U BCTpau-
BarOTCA B MCXAaHU3M KOHCTPYUPOBAHUA IMMPABONOPAAKA B BUAC ACATCIbHOCTH 110 pe€ajin3a-
LMY HOPM IIpaBa.

OpurnHaTBHBIA TOAX0A K OOBSICHEHUIO MEXaHN3Ma JIETUTUMAIINH TIPeIararoT mpe/l-
CTaBUTECIM MIKOJIbI CKaHAMHABCKOT'O IIPaBOBOTO p€ajin3ma. TaK, K. OHLBI/IKPOHa IUIICT,
YTO «B JEUCTBUTEIBHOCTH MPABO CTPAHBI COCTOUT U3 UAEH, OTHOCSILUXCS K MOBEACHUIO
JIIOJIEH U HAKOIUICHHBIX B TE€YEHHE BEKOB HECUETHBIM KOJUYECTBOM MOKOJIEHUN. DTU Ullen
BBIPAXKAIOTCS MX CO3JIATe/IIMU B UMICpAaTHBHOU (hopMme, TIaBHBIM o0pa3oM uepe3 ¢op-
MaJbHYIO 3aKOHOAATEIBHYIO JEATCIILHOCTh, U COXPAHSIOTCS B TOM ke caMmoil ¢opme
B IOPUIUYECKUX TEKCTax. Mnen BHOBh U BHOBb 0KMBAIOT B UEJIOBEUECKUX MBICISIX, COMPO-
BOXIasACh UMIICPAaTUBHBIMU BLIpa)KeHI/BIMI/I))l.

Jnsa K. OnbBUKpPOHBI MEXaHU3M MOAYMHEHUS MpaBy CBA3aH C IICUXOJIOTHEH JIOfeH,
HMMEHHO TMICUXOJIOTMYECKasl YCTAaHOBKA 3aCTABIISIET JIOACH BOCIIPOU3BOAUTE IPABOBYIO HOPMY
B cBoWX IpakTHKax. [lcuxonormaeckuit >¢dekt nmpaBy mpumaet ero ¢hopManbHas odecte-
YEeHHOCTH BOJIEH 3aKOHOOATEJIsA, KOTOPBIE B TOKE BPEMs TBOPILIOM IIpaBa HE SABJISACTCH.

' Onusexpona K. IIpago kax pakr // Poccniickuii exeroasuk Teopun npasa. 2008. Ne 1. C. 685,
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[IpencraBurenu aubepTapHO-IOPHINIECKON TEOPUH TMpEIaraloT 00ecnednBaTh JIeTu-
TUMAIIAIO C TIOMOIIBI0 KOHCEHCYCa OTHOCUTENHFHO OOIIMX MPHHIIUIIOB IIPABOBOTO PETYIIH-
poBaHUs, HaYMHAsL ¢ 0a30BOr0 M OOIIENIPU3HAHHOTO — MPABOBOM OIMPEIEIICHHOCTH — U 3a-
KaH4YUBas MIPUHIIAIIAMH, COJIEPKATENFHO ONPEACISIONINMY MPaBUiIa, B COOTBECTBHH C KO-
TOPBIMHU JOJDKHBI YIIOPSIOYMBATECSA T€ WM WHBIE cepbl OTHONMICHHNA. B TakoM ciyuae
«OCHOBaHHUEM JUISIIPUHITAEM IPABOIOPSIKA CTAHOBUTHCSA COOOPA3HOCTh PEryJIHUPOBAHHS
C JAaHHBIMH PUHIMIAMHE U €ro d(pPEeKTHBHOCTbY .

OcHOBOTIONAralONINM JK€ TPUHITUIIOM TPAaBOBOTO PETYJIHPOBAHUS aBTOPY BHIUTCS
(hopmarbHOE PaBEHCTBO, «IIOHUMAaEeMO€e KaK PaBEHCTBO B CBO0OJIe, 00CCTICUCHNE U 3aIuTa
PaBHO#T MephI CBOGOIBI BCEX YYACTHUKOB COLMAIBHOIO B3aMMOAEHCTBHS» . IIpHHIHII, KO-
TOPBIA BRIpaXKaeT crieupuIeckoe coaepikaHue MpaBa Kak 0COOO0ro, OTIIMYHOTO OT BCEX
WHBIX, COIMAIBHOTO PEryyaTopa. Ero yHHBEpcaabHOCTh MPOSBISETCS B TOM, YTO KOM-
IUIEKCHO W BCECTOPOHHE OMpeAeisieT MPaBOIMOPSI0K, BOIUIOMAET B ceOe TpeOOBaHUS Kak
K COJIEpYKaHHIO MMO3UTHBHOIO IpaBa, Tak U K GopmMaM U crocodaM ero yCTaHOBICHHS U
3amuThl. [IpHHIUI (HOPMAaIBHOTO PaBEHCTBA OTIMYACTCS «OINEPAIMOHAIBHOCTBIO»: MpPU-
MEHUTEIHLHO K TOW WU WHOW CUTyaluu (OTHOIICHUIO) OH MOXET OBbITh KOHKPETHU3UPOBAH
U «pa3BEepHYT» B HEMPOTHUBOPEUHBYIO CUCTEMY (OPMAIILHO OTNpEACIEHHBIX MPABHII TTOBE-
JEHUSI — TIO3UTUBHBIX MPABOBBIX MPEATUCAHIIA .

Kax Bepro moameuaer JI.A. XapuToHOB, MOAOOHAS TOYKA 3PEHUS, BHE BCSIKOTO CO-
MHEHUS TPEICTABISIETCS BeChMa YOeIUTEIbHOW, OJTHAKO HE JIOMYyCKas JETUTHUMAIUU Tpa-
BHJI B OOIIECTBaX, I/ie MPUHIHUI ()OPMAITEHOTO PABEHCTBA, B MHTEPIIPETALINN JTHOEPTAPHOIH
TEOPUH TIPaBa, OTCYTCTBYET .

Enie onHOM NONBITKOM HAWTH yHUBEPCAIBHBIA KPUTEPUHN IPABONOPSJKA SIBISETCH,
npemioxennbie [.A. TamkueBsiM ropuamueckuit koHrent neicteurenbHOCTH (FOKJD),
KOTOPBIN OITMCBHIBAETCS KaK CHCTEMa TEOPETHUECKUX IOPUANYECKUX BO33PEHHUU, GopMalib-
HO-a0cTpakTHOE oToOpakeHue aericTBuTeNbHOCTU. K amementam FOK/] oTHOCUTCS cucTe-
Ma 3apaHee OTOOpaHHBIX MPABOBBIX KPUTEPHEB, CPOPMHUPOBAHHAS COTJIACHO MPHUHIIUITY
3aKpPBITOTO, UCUEPIIBIBAIOIIETO TIEPEYHS, a TAK)Ke 0COOBIN XapaKTep OTHICKHBAEMOil B TPO-
1IecCe Pa3peleHns OPUANYECKOr0 CIOPa IOPHINYECKOH HCTHHBI .

[Ipu xoucTpyupoBanuu FOK]I mpecnenyercst mparmMaTH4ecKue 1€ — BCE OHH Kaca-
I0TCS YPETryJINPOBAHUS IOPUANIECKUX KOH(MINKTOB, MPHYEM B MaKCHMAIIBHO BO3MOXHBIE
cpoku’. B OCHOBE JErMTHMALMM TPABONOPSAKA B TAKOM CIydaeM OOHApYXMBAeTCA (-
(hbeKTUBHOCTB U ONEPATUBHOCTD MIPH PA3PEUICHUU CIIOPOB.

Ha ceromusmiauii eHb, B JIM MOXHO TOBOPUTH O BO3MOXKHOCTH HAWTH OJWH yHH-
BEpCATBHBIA KPUTEPUH JETUTHUMAIUN MPABOBBIX HOPM. MBI CUHMTaeM, 4TO NMPH U3yUIEeHUH
MEXaHHU3Ma JISTUTUMAIINA He0OXOAMMO UCXOAUTH U3 TOTO, YTO MPABO MPEACTABISAET COO0H
SIBIICHUE COIMAIBHOE, a, CIIeOBATEIbHO, JISTUTUMAIUS TOXKE TPEACTABISET COOOH COIHU-
ANBHBIA TIpoIiecc, B KOTOPOM OOIIECTBO CaMO ONpeelsieT KpUTEPUH JIETUTUMAIINA TTpaBa.

! Mpurmun GopManbHOrO PaBEHCTBA M B3aHMHOE TPH3HAHHE: KOJUICKTHBHAS MOHOTpadwus / Mo oGl
pexn. B.B. Jlanaesoii, A.B. ITonsakosa, B.B. Jlenucenko. M., 2016. C. 47.

% Tam xe. C. 48.

* Tam xe. C. 49.

4 Xapuronos JI.A. JleruTiManms 1 IpaBoriopsIoK B COBpeMeHHOM obiectse // [Ipo6ieMsl oGecneueHns
3aKOHHOCTH, MPABOMOPsAKa U OOLIECTBEHHON 0€30MacHOCTH B COBPEMEHHBIX YCIOBHSX: COOPHUK MaTepHaIOB
Hay4HO-TIpaKTHIeCKO# KoHpepenimu, 22 centsiops 2016 r. Cumdepomnois, 2016. C. 95.

5 T'amxues I.A. OHroNOrHs TpaBa: (KPUTHYECKOE HCCICTOBAHHE FOPHIMUCCKOTO KOHIEIITA IEiCTBH-
TeNbHOCTH): MOHOTpadus. M., 2014. C. 286-287.

6 Tam sxe. C. 291.
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Ha mporecc nerutuManui To WM WHONH HOPMBI OyIyT BIMATH Pa3IAYHBIE DKOHOMHUYE-
CKHE, TOJUTHYCCKUE U MHBIX (hakTophl. UTOOBI M3YyUYUTh JIESTUTUMAIIMIO B TOM HJIH WHOM
o0IIecTBe cieayeT NPOaHAIN3UPOBATh CIOKHUBIINECS TPAAULIUN, HOPMBI MOPAIH, PEJIUTU-
O3HBIE BO33PEHHUS, CIIOKHUBIITHECS] SKOHOMUYECKHIE 3aKOHBI I MHOTHE WHBIE (DaKTOPHI, B TOM
YHCIIe U C TIO3UIIUN COLUANBHOM ICUXOJIOTHH.

Cnucok HCMOJIb30BAHHBIX HCTOYHUKOB U JIUTEPATYPbI

1. TamxueB I''A. OHTonOrMA NpaBa: (KPUTUUECKOE HCCIEOBAaHUE IOPUANYECKOr0 KOHLENTa AeHCTBU-
TeJILHOCTH): MOHOTpadus. M., 2014. 320 c.

2. Omnusekpona K. IIpaBo kak dakrt // Poccuiickuii exxerognuk teopuu npasa. 2008. Ne 1. C. 669-752.

3. Ilpuamun ¢popMaabHOrO PaBEeHCTBA U B3aMMHOE NIPHU3HAHHE: KOJUICKTHBHAS MOHOTpadus / Mo o0,
pex. B.B. Jlanaesoii, A.B. [lonskosa, B.B. leancenko. M., 2016. 208 c.

4. Xapuronos JI.A. Jlerutumanus 1 paBoIopsIOK B coBpeMeHHoM obmectse // [IpobieMs! obecreye-
HUSI 3aKOHHOCTH, NPaBOIIOPSIKA M OOIIECTBEHHOH 0E30IIaCHOCTH B COBPEMEHHBIX YCIIOBHSX: COOPHHK Mate-
pHAaIoB HayYHO-TIPAKTHYECKOil KoHpepeHiuy, 22 centsops 2016 r. Cumdepomnois, 2016. C. 93-97.

VK 343.3/.7

K BOITPOCY O COBEPIHIEHCTBOBAHMMU CT. 136 YK P®
«HAPYHIEHUE PABEHCTBA ITPAB U CBOBO/]l YHEJIOBEKA U I'PAXK/IAHUHA»

B.I'. Kokopes
accucTeHT Kadeaprl yromoBHOTO npasa VHCTHTYTa paBa ¥ HAIMOHAIBHOM 0€301MacHOCTH
Tam6oBckoro rocyaapcTseHHoro ynusepcurera umenu I'.P. [lepkaBruna
(Tamb0B, Poccuiickas denepartis)

B cmamue yxasvisaemcs, umo pasencmeo npag u c600600 uenosexka u eparicOaHUHa OMHOCUMCS
K eCmecmeeHHbiM Npasam, Npoeo3iauleHHbIM 8 nepuoo OypoicyasHvix pesontoyutl. Poccutickoe 3a-
KOHOOamenbCmeo 6 Hacmosuee 8pems npoooadicaem NOUCK ONMUMATLHO20 3aKpenieHus omeem-
CMEEHHOCMU 34 HAPYULeHUE PABEHCIEA NPAB U C60600 Uel08eKd U 2PANCOAHUNA, O YeM CEUOemeb-
cmayiom sHocumble usmenerus ¢ cm. 136 VK P®, a — ¢ yuemom npunamozo PedepanvHoco 3aKOHA
om 7 oexabps 2011 2. No 420-D3 «O eHecenuu usmenenuii 8 Y2on08uwitl kooexc Poccuiickot @ede-
payuu u omoenvHsle 3aKkoHoO0amensvHule akmul Poccutickou Pedepayuux- 6viaa npousgedena oug-
hepenyuayus omeemcmeeHHOCMU 3a HApyuleHue OaHHO20 NpPasd 6 3A6UCUMOCHU OM CYObeKmda
COBEPUIEHHO20 OesIHUSL.

3ameuaemcs, umo 6 coomeemcmeuu ¢ pamuBuYUpPOBAHHLLMU MENCOYHAPOOHBIMU 002060PAMU,
y, 2 cm. 19 Koncmumyyuu Poccutickoii @edepayuu u yeon08HO-IpasoebimM ONbIMoM psioa 3apy-
bexcnuvix cmpan credyem oonoanums cm. 136 VK P® npusHakom: «a pagHo umwlx 06CmMos-
Mmenbemey, a MaKdice HeobXOOUMO OeKPUMUHATUUPOBAMb AOMUHUCMPAMUBHOE OesHue, npedy-
cmompennoe cm. 5.62 «Huckpumunayusy KoAIl PO, ycmanoeus mem camvim Y20108HYI0 OMEEHI-
CMEEHHOCMb 30 HAPYUWEHUE PAGEHCMEA NPAS U C80000 Helo8eKd U PANCOAHUHA HE3AGUCUMO OM
CcyObeKma co8epuleHHo20 OesHUs.

Knrouesvie cnosa: Ouckpumunays, pageHcmeo npas u c60600 Yel06eKa U 2PANCOAHUHA, YeO0-
JIOBHASL NOTUMUKA, Y20N06HASL OMBEMCMEEHHOCTD.

PaBeHCTBO IpaB M CBOOOJ 4YeJIOBEKA M TPAXTAHWHA OBLIO MPOBO3MIIAIICHO B HEPHOJ
OyprKya3HBIX PEBOJIIOLMI M OTHOCHUTCS K €CTECTBEHHBIM IMpaBaM M cBOOOJaM YeJIOBEKa U
rpaKJaHMHA, T.e. K HEOTUY)KJIaeMbIM ITpaBaM, 3aKOHAM M HOpMaM, KOTOpBIE COJIEPHKaT I10-
JIOXKCHUSI, HANPABJICHHBIC HAa B3aUMOOTHOLICHHUSI MEXIy JUIAMHU, U 3aJ0KEHBI B CaMOU
MPUPOIE YETOBEUECKOTO OBITHSI.
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B Hacrosiee Bpems 3anpeT Ha JUCKPUMHUHAIIMIO MPETYCMOTPEH B PsIie MEXIYyHAPOI-
HBIX )j[Ol"OBOpOBI, a takke B Konctutyuun Poccuiickoit (De;xepam/n/l2 M OTE€YECTBEHHOM
3aKOHOJATENLCTBE, B TOM uncie ¥ B YK P®’, npemycMaTpuBaromeM OTBETCTBEHHOCTH 3a
JIUCKPUMHUHALIMIO, BBIPAXKAIONIYIOCS B CO3/JaHUHU MPEMSITCTBUNA ISl peaiu3alvi JUIaMU
CBOMX KOHCTHTYIIMOHHBIX IIPAaB M CBOOOJ, YHIKEHUH YEIIOBEYECKOTO JOCTOMHCTBA B 3aBHU-
CUMOCTH OT I0JIa, Pachl, HAIIMOHAILHOCTHU, YOEKICHUH, COIUAIIEHOTO TIOJIOXKCHHS U MHBIX
MIPU3HAKOB, [0 KOTOPBIM MPOUCXOJUT OTpaHUYEHUE B IpaBax. B cBs3u ¢ Tpem, 4To B pe-
3yJIbTaTe MOMOOHBIX NUCKPUMHHAIMKA BO3HUKAIOT MEKHAIIMOHATBHBIC, MEXPEIUTHO3HEBIC,
KJIACCOBBIC M MHBIC KOH(DIUKTHI, HApyIIAIOIIe O0IIECTBEHHBIC OTHOMICHUS MEXIY JTUTHO-
CThIO, OOIIIECTBOM U TOCYJapCTBOM.

B crt. 2 Konctutynnu Poccnn 3akperieHo: «YenoBek, ero npasa u CBOOOIBI SIBIISIOT-
csl BBICIICH IleHHOCThIO. [Ipu3Hanue, cobmoIeHne W 3aIuTa IpaB U CBOOO YeIOBeKa U
rpaxJiaHuHa — 00SI3aHHOCTh rocynapcnaa»“. Takum 00pa3oM, OCHOBOIIOJIATAIOIICH IICITBIO
rocyJaapcTBa SBISETCA MMEHHO OOCCIICUCHHME IpaB M CBOOOJ YeJIOBEKa M TpakIaHHHA,
B CBSI3M C YE€M OPTaHbl TOCYJapCTBa HCIOIB3YIOT Pa3IUYHBIC CPEACTBA M MPHUEMBI IS
obecreueHus JaHHOM I[EIH.

Crnenyer 3aMeTUTh, UTO Ha AaHHBIK MOMEHT B Pocculickoii denepauuu nNpoucXoauT
MOUCK ONTUMAJIBHOTO TEXHUKO-IOPUINYECKOTO KOHCTPYHUPOBAHUSA HOPMBI, COIPSYKEHHOU
C HapyIIeHUEM IIPaB U CBOOOJ YEJIOBEKA U TPaKJaHWHA, O Y€M MOKET CBHJICTEIHCTBOBATH
psan usmeHeHui cT. 136 YK P®. Tak nepBoHayabHO B JAHHOW HOpME YTOJIOBHOIO 3aKOHA
cojiep)kajlach OTBETCTBEHHOCTh 3a HapyllIEHUE PaBHOIPABUS I'pakJaH B 3aBUCUMOCTH OT
T10J1a, pachl U T.J. IPH YCIOBHUH, YTO OB IPUYMWHEH BpPEJ UX MPaBaM M 3aKOHHBIM UHTEpe-
cam. 3atem DenepanbHbIM 3aK0HOM OT 9 urong 1999 r. Ne 156-D3 «O BHeceHUU U3MEHE-
HUH B YTOJOBHEIN Koneke Poccuiickoii @eaeparuimy ObLI0 H3MEHEHO HAMMEHOBAHHE aHa-
JI3UPYEMON HaMH CTaThH Ha «Hapyirenne paBeHCcTBa MpaB U CBOOO UeIOBEKa M TpaXkaa-
HUHay», a TAKKE 3aMEHEH MPU3HAK B 4. | ¢ «paBHOMpaBUSI TpakIaH» Ha «PAaBEHCTBO IIPaB U
cBO0OOJI YEI0BEKA U Fpa)K,[laHI/IHa»S . Ognako B mocnenyiouieM, corjacHo denepaabHOMY
3akoHy oT 8 aexadps 2003 1. Ne 162-®3 «O BHeceHHH M3MEHECHUN M TOTIOTHEHUI B YTO-
JIOBHBIN Kojekc Poccuiickoii Denepariyny», AaHHAs CTaThs Oblia M3JI0KEHA B HOBOW pe-
JIAKIUK, TJe ObUIM M3MEHEHbI (POPMYJIUPOBKU: «HAPYIICHUE PABEHCTBA» Ha «IUCKPHUMHU-
HAIIUIO, TO €CTh HapYIIECHUE); «IIPUYMHUBILIEE BpeJl ITpaBaM U 3aKOHHBIM HHTEpecaM rpa-

! Bceobmas mexiapanus npas denoBeka oT 10 gek. 1948 . // Poc. ra3. 1998. 10 nmek. ; MexmyHapoIHBII
MIAKT O TPAKTAHCKUX M IOJIUTHYECKUX TpaBax oT 16 mek. 1966 r. // Bemomoctu Bepxosrnoro Cosera CCCP.
1976. Ne 17, c1. 291; KoHBeHIIMSA O 3alIuTe TpaB YeJIOBEKa U OCHOBHBIX CBO0OA OT 4 HOs16. 1950 . / Cobpa-
HUe 3akoHonarenscTBa Poc. ®enepamym. 1998. Ne 20, cr. 2143; KoneHnus o 6opsbe ¢ AUCKpUMHUHAIMEH
B obsactu obpasoBanus ot 14 nek. 1960 r. // Benomoctu Bepxoaoro Cosera CCCP. 1962. Ne 44, ct. 452;
Hexmaparust Opranmsaiuun O6beanHeHHbIx Harmii o nukBuaaiuy Bcex GOpM pacoBOil TUCKPHUMHHALUH OT
20 HO0s6. 1963 r. [DnexTpoHHbIH pecypce]. JlokymeHT omyOnukoBaH He ObUI. JlocTym U3 crpas.-IIpaBoOBOI cHc-
tembl «KoncynbrantIlntocy; MexayHapoaHas KOHBEHIMS O JHKBHIALMH BCeX (OPM PacoBOW THCKPHMHHA-
un oT 21 nek. 1965 r. // Bemomoctu BepxoBHoro Coera CCCP. 1969. Ne 25, cr. 219; Jlexnapanus o JIUKBH-
JAlMU JUCKPUMUHALMY B OTHOIICHHUH XEHIIMH OT 7 HOs0. 1967 1. [DnekTpoHHEIA pecypc]. JJokyMeHT omy0-
nmuKoBaH He Obul. JlocTyn u3 crpaB.-mpaBoBoi cucteMbl «KoncymprantIlmoc»; KoHBeHIMS 0 IMKBHAAIMN
BcexX ()OpPM AUCKPHMHUHAIIMK B OTHONICHUH >XeHIWH oT 18 mex. 1979 r. / Benomoctu BepxosHoro Cosera
CCCP. 1982. Ne 25, ct. 464; Jlexnapanus O JUKBHIAIUU BCeX (HOPM HETEPIUMOCTH U AMCKPUMHUHAIIUK Ha
OCHOBE peNUruu Wi yoexxaeHuit ot 25 Hos6. 1981 r. [DnexTponHsIil pecypc]. JJoKyMeHT OmyOnuKOBaH He
obu1. JlocTyn U3 crpas.-nipaBoBoii cucteMbl «Koncyaprantllmocy.

% Cobpanne 3akoHoaaTenscTa PO, 2014. Ne 31, cr. 4398.

3 Cobpanne 3akoHogaTenscTBa PD. 1996. Ne 25. ct. 2954; 2018. Ne 41, c1. 6192.

4 Co0panue 3akoHomatenbcTBa PD. 2014. Ne 31, cT. 4398.

5 Co0Opanue 3akoHonatenbcTBa PD. 1999, Ne 28, c1. 3489.
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XKTaH» Ha «WIH KaKUM-JTHOO COIHANBHBIM TPYIam»; Takke OBLI MpPUBHECEH NpPHU3HAK
«3aKOHHBIC HHTEPECHD» IPHMEHIMO K IPaBaM U CBOOOAM YeIOBEKa M IPakIaHHHa .

B nactosimee Bpems ¢ yuetoMm nocieHuX u3MeHeHui ct. 136 YK PO ®denepanbHbiM
3akoHOM OT 7 aexadpst 2011 r. Ne 420-®P3 «O BHeceHNH U3MEHEHHI B YTOJOBHBIN KOJIEKC
Poccuiickoit @enepanuu U OTAENIbHBIE 3aKOHOAATENbHBIE aKkThl Poccuiickoit denepanymy
MPEeAyCMaTPUBACTCSl YTOJIOBHAS OTBETCTBEHHOCTH 32 NHUCKPUMMHAIIMIO, & UMEHHO: Hapy-
[IeHHE TIPaB, CBOOOJI, a TAK)KE 3aKOHHBIX MHTEPECOB YEJIOBEKA M TPaKJaHIHA B 3aBUCHMO-
CTH OT €ro IOJia, Pachl, HAITMOHATHHOCTH U T.1. IIpu 3TOM BHHOBHOE JUIIO0 OyIET MojJIe-
’KaTh YrOJIOBHOM OTBETCTBEHHOCTH 1O JaHHOU cTaThe YK P® TonbKO B cinydae, eciu mpe-
CTYIUICHHE OBLJIO COBEPIIEHO UM C HCIOJIB30BAaHUEM CBOETO CIyx)eOHOoro nojoxenus. Of-
HaKo B NepBoHaudalibHOW peaakiun YK P® u B mocneayronmx BHECEHHBIX M3MEHEHMSIX
B cT. 136 mpeaycmaTprBazach OTBETCTBEHHOCTD 32 COBEPIIICHUE JUCKPUMUHAIIMOHHBIX JICH-
CTBHIA KaK OOIIKM, TaK U CICIHAIbHBIM CyOBeKTOM. A ¢ yueToM DeepalibHOTO 3aKOHA OT
7 nexabpst 2011 1. Ne 420-®3 3a coBepiueHre JUCKPUMHUHALMN OOIINM CYyOBEKTOM Mpeay-
CMOTpEHa aJMUHUCTPATUBHAS OTBETCTBEHHOCTD B CT. 5.62 KoAIl «JIucKpuMUHALMA» .

B cBoro ouepennp ciaemyer 3aMETUTh, YTO C YUETOM IpHUHITOro depepanbHOro 3aKoHa
ot 2 utonst 2013 1. Ne 162-03 «O BHeceHuu uzmeHeHuil B 3akoH Poccuiickoii denepanuu
«O 3anstoctu HaceneHusi B Poccuiickoit denepanum» U OTAEIbHBIE 3aKOHOAATEJIbHBIE
akTel Poccuiickoit @eneparnmy, ObUTH BHECEHBI COOTBETCTBYIONINE N3MEHEHHUS B CT. 5.62
KoAIl P®, nostomy KoAll P® coxepxut Ooiblliee KOJTUIECTBO MPU3HAKOB II0 CpaBHe-
HuiO ¢ HOpMoil YK P®, koTopble BhIpa)kaloTCsi B CIEIYIOIIEM: LIBET KOXKH; CEMEHHOE U
COLMANBHOE TTOJI0KCHHE; BO3PACT; HEMPHHAIIEKHOCTD K OOIIECTBEHHBIM O0BCINHECHHSM .
Henw3st He cka3aTh, YTO B HEMaJOW CTEMEHW HA YACTUYHYIO JNEKPUMUHATU3ALUIO STOTO
JIeSTHYSI TIOBIUSUIO (DAKTHUYECKOE OTCYTCTBUE 3apETHCTPUPOBAHHBIX MPECTYIUICHUH, TIpey-
cMoTpeHHbIX 110 ¢T. 136 YK P®. Oxnako, 110 3aMe4YaHUI0 McclieoBaTeiel, TaHHas HopMa
00J1aJ1aeT BBICOKOM JIATEHTHOCTBIO, BBIPAXKCHHOHN B CJIOXHOCTH JIOKa3bIBaHUS YMBICIIA BU-
HOBHOTO JIHIIA U HHBIX 0OCTOATENBCTR" .

Hano ckaszaTp, 4TO IpU COBEPILICHCTBOBAHUU OIPEIECICHHBIX HOPM YTOJIOBHOI'O 3aKO-
Ha HE YYUTHIBAIOTCS KaKUe-JIN0O MOJIOKEHUS (HAIIPUMEP, CONPSHKEHHBIE C 0COOCHHOCTAMU
YX MPUMCHEHUS Ha MPAKTUKE) TOJKOBAHMS ONPEACICHHBIX MOHSATUI W MHBIX 0COOEHHO-
CTeil IPH TeXHUKO-FOPHINYECKOM KOHCTPYHPOBAHHH 9THX HOpM YK PD’.

! Cobpanne 3akoHomarenscTBa PD. 2003. Ne 50, ct. 4848; 2011. Ne 50, ct. 7362.

2 Co0Opanue 3akoHOoaatenbcTBa PD. 2011. Ne 50, c1. 7362; 2016. Ne 27, 4. 11, cT. 4262

3 CoOpanue 3akoHOoAaTenbcTBa PD. 2013. Ne 27, ct. 3454; 2014. Ne 52, 4. 1, ct. 7536.

4 AmaumyxoBa A. J1., Yeuens I'.M. HapymeHue paBeHCTBA IpaB M CBOGOJ YeNOBEKA M TPAXIaHHHA:
YTOJIOBHO-TIPaBOBas xapakTepuctuka // Amnes Hayku. 2018. T. 2 Ne 4. C. 789; Cabutos P.A. IOpuanyeckas
kBasnukanus auckpumuHanuy // KOpuandeckas Hayka U IpaBooXpaHUTenbHas mpaktuka. 2012. Ne 1 (19).
C. 73.

5 Ocokut P.B., Kiemerko FO.T. TIpoGieMs! KBamHhHKAIHNI HATOTOBOTO MOIICHHHYECTBA 110 CYOheKTHB-
HBIM Tipu3HakaM // Bectauk TamOoBckoro ynuBepcurera. Cepust: ['ymanutapasie Hayku. 2008. Boim. 6 (62).
C. 357-360; Jlomamenko H. A. YromoBHas nonutrka Poccuu B OTHOIIEHUH MPECTYIUICHHH B chepe IKOHOMH-
YeCKOH IesTeIbHOCTH (aHAJIN3 HAa OCHOBE U3MEHEHHH YTOJIOBHOTO 3aKOHOATeNbeTBa) / KpuMuHOIOTHUeCKMit
KypHan balikanbCkoro rocyJapcTBEHHOrO yHHBepcuTeTa SKOHOMHUKM M mpaBa. 2010. Ne 4. C. 36-44; Oco-
kuH P.B. [IpoGieMbl yroJoBHO-IIPaBOBOTO MPOTHBOJACHCTBUS )KECTOKOMY OOpAIleHUIO ¢ KUBOTHBIMU // Becrt-
Huk Boponexckoro nactutyta MBJI Poccun. 2011. Ne 1. C. 44-46; Ocokun P.B. [IpoGieMsl npoTHBOASHCT-
BUSI IPECTYIUICHHUSAM IIPOTHUB OOIIECTBEHHOH HpaBCcTBeHHOCTH // BecTHk TamboBckoro ynusepcurera. Cepus:
I'ymanutapusie Hayku. 2011. Beim. 1 (93). C. 343-346; OcokuH P. b., Kypcaes A. B. O HEKOTOpPHIX IPOTUBO-
peunsix B IPIMEHEHHNH KaTeTOpuH «opHorpadus» B YroaoBHOM kojekce PO n poccuiickoM 3aKOHOAATETBCT-
Be // BectHuk TamboBckoro yauepcureta. Cepusi: ['ymanurtapaeie Hayku. 2011, Bem. 8 (100). C. 331-335;
Ocoxun P.b. ITopHOrpadus: OmbIT JIETalIbHOTO, TOKTPHHAIFHOTO U cyneGHOro TosnkoBanus // FOpuandeckas
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Tak 3ameTHM, 9TO B psAfe MEXIYHAPOIHBIX TOTOBOPOB, PaTU(HUIIMPOBAHHBIX B TOM
qHCJIE€ HAIIUM FOCYIIapCTBOMl, u 4. 2 ct. 19 Konctutymum Poccutickoit @enepamnum co-
JIePIKUTCS IPU3HAK «HHbBIE 0OCTOSTEIBCTBA» , TO €CTh MOTYT OBITh HHBIE JUCKPUMUHALH-
OHHBbIE JEUCTBUS, HE MPEIyCMOTPEHHBIE B 3THX HopMmaxX. OgHAKO B HACTOAIIEE BPEMs
cT. 136 YK P® copepxuT 3akpbIThIi MepedeHb dTHX o0cTosTenscTB. OOpamiasch K 3apy-
OC)KHOMY OTIBITY B IEJIAX BBISBJICHUS OOIIErO W OTJIIMYUTEIBHOTO, & TAKXKE BO3MOXKHOTO
3aMMCTBOBaHMs MO3UTHUBHBIX MonoxeHuid YK 3apyOekHBIX cTpaH (B YaCTHOCTH IO OCO-
OCHHOCTH perJIaMCHTAIlMH YTOJOBHOW OTBETCTBEHHOCTH 3a IMOINOOHOE ACSHHE) CKaXeM,
uto B YK Pecny6muku Kasaxcrana (cr. 145)°, VK Vipaunst (ct. 161)* comepxutcs npu-
3HAaK «MHBIE 0OCTOSTENHCTBA MO0 MpHU3HAKKY. Tarke, aHAIM3HUPYS CYACOHYIO MPAKTUKY
no ct. 5.62 KoAIl P®, conepxaieii OTBETCTBEHHOCTb B TOM YHCJE 332 JUCKPUMUHAIUIO
[0 BO3pacTy M T.n., OJYEPKHEM, YTO JAHHbBIE CIy4yaH SBISIOTCA PACIpPOCTPaHEHHBIMHU.
Kpome Toro, oHu, Kak IpaBHIIO, COBEPIIAIOTCS TOKHOCTHBIMHU JIUIAMU, T.C. CIICIHAIb-
HBIMH CyOBbeKTaMU, BblAeNIeHHBIMU B HOpMax YK P® kak npepcrasisiroliye NOBBIIICHHY IO
OOIIIECTBEHHYIO ONACHOCTh N0 CPAaBHEHHIO C OOIIMM CYOBEKTOM, TaK Kak oOJajarorT —
KpoMe TMPHU3HAKOB, yYKa3zaHHBIX B CT. 19 YK P®,- Takxke COOTBETCTBYIOMIKUM CITy>KEOHBIM
ITOJIO’KEHUEM, — TTO3BOJISIONIUM €My COBEpPILATh JACUCTBUS, HAIPABJICHHbBIC Ha MCIIOJTHEHUE
O00BEKTUBHON CTOPOHBI ATOTO ACSTHUS.

[To HamieMy MHEHHIO, HE3aBHCUMO OT TOTO, K€M OBIJIO COBEPIIICHO HAPYIICHUE MPAB U
cB00OO/ YenoBeKa W TpakJaHWHA, OOIIKUM JIMOO CHelHaIbHBIM CYOBEKTOM, €ro OOIIecT-
BEHHAs OMACHOCTh HE YMEHBIIUTCSA, O YeM CBHIETEIbCTBYET 3alpeT TUCKPUMUHAIUN Me-
JKIYHAPOIHBIMHU JIOTOBOpPaMH B 0COOEHHOCTSIMH Y K HEKOTOPBIX 3apyOeKHBIX cTpaH (4. 2
cT. 145 VK Pecnry6muxu Kaszaxcran’, u. 2 cr. 134 YK Ksipreickoit Pecrry6muxu’, m. «6»
4. 2 c1. 143 YK Pecny6nuku Tamxukuctan’, u. 2 cr. 154 YK Asep6aiimkanckoii Pecrry6-

Hayka u npaktuka: Bectauk Hukeroponckoit akagemin MBJI Poccun. 2014. Ne 1 (25). C. 134-140; ConoBb-
eB O. I'. Kazynctuueckuii cnoco6 u3j10)eHHus HOPM 0 IPECTYIUICHHUIX B chepe IKOHOMUIECKOH NeITeTbHOCTH
(ti1. 22 YK P®): coBpeMeHHOE COCTOSHHE W TEHIEHINH // AKTyalbHBIE TPOOIIEMbI TyMaHHTAPHBIX M €CTECT-
BeHHBIX HaykK. 2014. Ne 11-1. C. 263-265; IOmmuna 0. B. IIpo6ieMHble BOIPOCH! TOJKOBAaHUS HEKOTOPBIX
TEPMHUHOB M IOHATHI OOBEKTHBHOM CTOPOHBI IPECTYIUICHUH NPOTUB 00IecTBeHHOH Oe3onacHocTy // TaBpu-
yecKkuil HayuHblil 00o3peBartens. 2016. Ne 7 (12). C. 30-33.

! BeeoGuiast ekmapamus mnpaB genoseka or 10 mex. 1948 T. // Poc. ras. 1998. 10 mek.; MexayHapomHbIit
MMaKT O TPaXKIAHCKUX U MOJUTHIECKUX MpaBax oT 16 mek. 1966 r. / Bemomoctu Bepxosaoro Cosera CCCP.
1976. Ne 17, c1. 291; KoHBeHIHs 0 3amuTe TpaB YeJIOBEKa U OCHOBHBIX cB00OA OT 4 HOs0. 1950 . / Cobpa-
Hue 3akoHojarenscTBa Poc. @enepanuu. 1998. Ne 20, cT. 2143.

Koncrurynus Poccuiickoit denepanuu: NpuHATa Ha BCEHApOJHOM ronocoBaHuu 12 gex. 1993 r.
(c ydyerom mormpaBok, BHeCEHHbIX 3akoHamu Poc. @enepanuu o nonpaskax k Koncrurynuu Poc. @enepaunu
ot 30 nek. 2008 1. Ne 6-OK3, ot 30 nek. 2008 r. Ne 7-OK3, ot 5 dep. 2014 1. Ne 2-OK3, ot 21 unrons 2014 r.
Ne 11-®K3) // Cobp. 3axoHomaTenbcTBa Poc. ®eneparmu. 2014. Ne 31, cr. 4398.

3 VTonoBHBIH KozeKe Pecny6nmku Kasaxcran ot 03 utomnst 2014 1. Ne 226-V (¢ u3m. u gom. va 12.07.2018 1) //
[aparpad: [caiir]. URL: https://online.zakon.kz/Document/?doc_1d=31575252#pos=167;-50 (mara oGparie-
Hus: 3.10.2018)

* YronoBHbIif Kogeke YkpanHst ot 5 amp. 2001 1. Ne 2341-111 (¢ m3m. u morm. Ha 12.07.2018 r.) // [apa-
rpad: [caiit]. URL: https://online.zakon.kz/Document/?doc_id=30418109#pos=1324;-26 (mata oGpareHus:
3.10.2018)

5 VronoBasiit kogeke PecryGimiku Kasaxcran ot 03 mromst 2014 r. Ne 226-V (¢ u3m. 1 gom. Ha 12.07.2018 1.).

® Yronoeusiit koneke Keiprockoii PecryGimku ot 1 okr. 1997 r. Ne 68 (B pen. ot 4.08.2018 r.) // Len-
TpaJM30BaHHbIIl OAaHK JAaHHBIX MPaBoBol mHpopMalwu. MunuctepctBo FOctunnu Keipreisckoit PecmyGnuku:
[caiit]. URL: http://cbd.minjust.gov.kg/act/view/ru-ru/568 (nata obpamenus: 3.10.2018).

7 VronoBHblit konekc PecrryOomuku Tamkukuctad ot 21 mas 1998 . Ne 574 (c u3m. u gom. Ha 3.08.2018 r.) //
Iaparpad: [caitr]. URL: https://online.zakon.kz/Document/?doc_id=30397325#pos=8;-268 (mara oOpamieHus:
3.10.2018).
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mukn'w 4. 2 cr. 161 VK YkpaunHsr®), mpeIyCMaTpUBAOIINX OTBETCTBEHHOCTh HE3aBHCHMO
0T cyOBeKTa MPEeCTyIUICHUS.

CnenoBaTesibHO, HEOOXOIUMO BepHYTH pefakiuio cT. 136 YK P® no BHeceHus B Hee
M3MEHEHHH ¢ yueToM yka3zanHoro dexepanpHoro 3akoHa ot 7 mexadps 2011 . Ne 420-D3,
JMEKPUMUHATN3APOBAB TeM caMbIM CT. 5.62 KoAlIl P® «/luckpumuHATIHS.

Takum 00pa3oM, MOXKHO CIIENATh CJICIYIONIUI BHIBOI.

Heo0xoauMo ¢ yueToM IOJI0KEHUH MEeXTyHapOIHBIX TIOTOBOPOB, 4. 2 cT. 19 KoHcTu-
Tyrmuu Poccuiickoit demepariiii M OMBITOM YIOJIOBHBIX 3aKOHOB HEKOTOPHIX 3apyOeKHBIX
cTpad nonoiHuTh cT. 136 YK P® mocne cinoB «uiau KakuM-THO0 COIMATBHBIM TPYTIIIaM»
CJIOBAMU: «a PaBHO MHBIX OOCTOSATENBCTBY». Tarkke ¢ y4eTOM ATHX IOJIOKEHUH HEe0OX0Iu-
MO IpeaycMoTpeTh B 3Tol ctaThe YK P® OTBETCTBEHHOCTH 3a COBEPILIEHUE JAHHOTO Jes-
HUASA KaK OOIIMM, TaK M CIIENUATbHBIM CyOBEKTOM, HCKIIIOUUB TeM caMbiM u3 KoAIl PO
CT. 5.62 «/luckpuMHUHALINAY.
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MPOBJEMBI IPABOBOI'O PETYJIMPOBAHHUSA 3APABOTHOM IIJIATBI
B POCCHUHN

A.B. Konoouna

cTyneHT MHCTUTYTA MpaBa U HAMOHAIBHOW OE30MaCHOCTH
TamOOBCKOI0 TOCYAapCTBEHHOTO yHUBepcuTeTa uMeru [.P. [lepxaBuHa
(TamboB, Poccwuiickas denepartist)

Cmambvs ROCEAUEHA OCHOBHBIM CYWECMBYIOWUM 8 HACMOoAWee peMs NPOOIeMam npasoeo2o
Pe2YIUPOSaHUsL 3apadomHol nIamsl Kaxk Gaxmopa sxonomuyecko2o pazeumus Poccuu. Paccmam-
PUBAIOMCSL MemoObl NPABOGO20 PEYIUPOSAHUsL 3apnaambl. Yoensemcs sHumanue npooieme coom-
sememeust medxcdy eenuuunot MPOT u nposicumouno2o munumyma. I1o0pobHo ananusupyemcs
npobrema oupgepenyuayuu sapabomnoi niamol. Mzyuaemcs poiv HALO200010M4CEHUSL 8 OAHHOTL
chepe, paccmampusaromes 60npocyl uHOeKcayul 3apabomuoil niamol. B xode uccredosanus dan-
HbIX NPOOIEM, ONPeOeNAMCsL BO3MONCHbLE HYMU UX PEUIeHUS.

Knrouesvte cnosa: 3apabomuas niama, npasogoe pe2yiuposanue, MUHUMATbHLIL pazmep on-
aamel mpyoa, ougghepernyuayus, UHOEKcayusl.

[IpaBo Ha Bo3HarpaxkaeHHue 3a TPy, 0e3 Kakoi OBl TO HU OBUIO TUCKPUMUHAIIUN W HE
HU)KE YCTaHOBJIEHHOTO (hefepaibHbIM 3aKOHOM MHHHMAIBHOTO pa3Mepa OIUIaThl Tpyda
rapantupoBaso 4. 3 ct. 37 Koncrurynuu Poccuiickoit dbe)lepaum/ll.

Ha nmpotsbxkeHN#E HECKONBKUX MOCIEAHUX JIeT B Poccuu cnoxuiics psj npoOieM mpa-
BOBOT'O PEryJHPOBAaHUA 3apabOTHOMN IUIAThI, KOTOPBIE TPEOYIOT BHUMATEIHHOTO PAacCMOT-
penus u paspemerus. CiaeqyeTr 3aMeTUTbh, YTO TIPAaBOBOE PETyITUPOBaHUE 3apabOTHOI ma-
THI SIBIISIETCS BaXXHBIM (DAKTOPOM MJIi DIKOHOMHYECKOTO Pa3BUTHS JHOOOTO TOCYIapCTBa.
OTO CBA3aHO C TE€M, YTO OJHUM M3 OCHOBHBIX PECYpCOB SKOHOMHUKH SIBISIETCS TPY, a (ak-
TOPOM IMPOM3BOAMTEIHHOCTH TPpyAa — OIiaTa TpyAa. Beap BbICOKHIA ypOBEHb 3apabOTHOM
IUIaThl 00eCTieYBaeT TPYAOBYIO aKTHBHOCTh PAOOTHUKOB M CIYKHT MOTHBAIlUEH IS BBI-
COKOIIPOM3BOANTENRHOTO Tpynaa. IIpm 3Tom 3apaboTHas IiaTta BBIMONHAET Takke (yHK-
U0 (GOPMUPOBAHHS TUIATEKECIIOCOOHOTO CIIPOCa HACENICHUST Ha MOTPEOUTEITLCKOM PhIH-
Ke, 4TOo, OECCIOpHO, MMeeT OOJIbIIOE 3HAYEHHE ISl YCTOWYMBOro (YHKIHOHUPOBAHUS
SKOHOMHUKH CTpaHbl. VIMEHHO MO3TOMY pa3pelieHHe CIOKUBIIMXCS MPoOIeM MPaBOBOTO
perynupoBaHus 3apa0OTHOW ATl TpeOyeT MOBBIIIEHHOTO0 BHUMAHUSA KaK C TEOpeTHde-
CKOH, TaK U C IPAKTHYECKOU CTOPOHBL.

[IpaBoBoe perynmupoBaHue 3apaOOTHOM IIATHI B COBpeMeHHON Poccun ocymiectBis-
eTCsl TPH COYETaHWH IEHTPAIM30BaHHOTO, JOTOBOPHOTO M JIOKAaJhHOTO METOAOB. Tak,
B [IEHTPAJN30BAHHOM TOPSIKE PETyIHPYIOTCI MUHUMAIBHBIA pa3Mep OIUIaThl Tpyaa, Ta-
pHUQHBIE CTaBKH U JOJDKHOCTHBIE OKJIaAbl paOOTHUKOB OIOKETHOH C(epbl, OCHOBHBIE T'a-
paHTHH B O0JIACTH OIUTATHI TPYJAa, a TaKXKe yCTaHOBJIICHWE OTpaHHYEHUH yAep KaHUN W3
3apaboOTHOM MIaThl. Bojbilas posib B peryaupoBaHHM 3apaOOTHOM ILIaThl MPUHAICIKUT
KOJJICKTUBHBIM JIOTOBOPaM M COTJIALICHUSM, a yCJIOBHUSl OIUIaThl TPyHAa AOJDKHBI 00s3a-
TEJNBHO COJEPXKAThCS B TPYAOBOM JOTOBOpe. JIOKaIIbHBIMH HOPMATHBHBIMH aKTaMH, KaK
orMedaeT T.A. ANKaHOB, «yCTaHABIMBAIOTCS CHCTEMBI OILIATHI TPYyHda, pa3Mepsl Tapud-
HBIX CTaBOK M OKJIAJOB (332 MCKIIFOYEHHEM OpTaHM3aluil OI0KEeTHOI cdepsl), TOTIaThl U
HaA0aBKH K Tapu(HBIM CTaBKaM (OKJIaJ[aM), CUCTEMBI IIPEMUPOBAHUSI, MTOBBIIIICHHEIE pa3-

! Poccuiickast rasera. 1993. Ne 237.
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MEpBI OIJIaThl TPyl IIPU BBHIIOJIHEHUH PAa0bOT B YCIOBUSIX, OTKJIOHSIOLUIUXCS OT HOPMaJlb-
HBIX, HOPMBI TPYJIa» .

OnHoii n3 HanboJee OCTPBIX M aKTyaJbHBIX MPOOIeM POCCUIHCKOTO 00IIeCTBa SIBISET-
cs1 mpobOimeMa paspbiBa Mexay BenmunmHOH MPOT W mpoXKHTOYHOTO MHHHMYyMa.
C 1 mas 2018 roga B Poccnn MUHUMANBHBIA pa3Mep OIUIaTHl Tpyna yBenwdeH a0 11 163
pyOuieil, 9uTo COOTBETCTBYET BEJIMYMHE MPOXKUTOYHOTO MUHHMYyMa. [Ipu 3TOM, B peanbHO-
ctu MPOT Tak u He cpaBHSUIICS C NPOKUTOYHBIM MUHHMYMOM, ITOCKOJIBKY M3 HETO Mpeay-
CMaTpUBAETCs BhIUUTAHHUE 13-TPOIEHTHOIO MOJAOXOAHOro Hajora. B coorBerctBuu ¢ @3
or 07.03.2018 Ne 41-®3 «O BHeceHMH M3MEHEHHA B cTaTbio 1 DemepanbHOrO 3aKOHA
«O MHMHHManbHOM pa3Mepe omnarel TpyAa» ¢ 1 sHBaps 2019 roma u jganee exXeromHo
¢ 1 sHBaps COOTBETCTBYIOILEIO roJia MUHUMAJIBHBIN pa3Mep OIUIaThl TPyAa YCTaHABIMBA-
eTcs (penepaabHBIM 3aKOHOM B pa3Mepe BEIHMYUHBI MPOKUTOYHOTO MUHUMYMa TPYIOCIIO-
coOHOTO HaceleHHus B 1enoM 1o Poccuiickoit denepanyu 3a BTopoid KBapTai MpeablayLie-
ro rona’. Takum o6paszoM, paxruuecku MPOT Gyzer Hibke MPOKHUTOUHOrO MHHHMYMA,
YCTaHOBJIIEHHOTO Ha MOMEHT BBIILIATHI 3apILIATHI.

UpesmepHas auddepeHnuanys 3apadOTHOHN MIaThl SBJISIETCS €mle OJHOW 3710001HEB-
Hoit mpobnemoii. . A. Kyp6arosa n H.I1. [lepmskoBa yka3siBarot cinenytomiee: «HepaBeH-
CTBO B OIUIaTe TPyAa TECOPETUYECKH OOYCIIOBJICHO PA3IMYMSIMU B IPOU3BOAMTEIBHOCTH
TpyZa, B ypoBHE KBanu(pukanuu, oOpa3oBaHus pabOTHHUKOB, a TAK)KE CTEIIEHBIO CIIOXKHO-
CTH, OTBETCTBEHHOCTH 3@ PE3YJIbTaThl BBIIOIHAEMON PadOThI, YCIOBUAMH TPYyJAa U IpyTHU-
MH 00BEKTHBHBIME (hakTopamm»”. OIHAKO B COBPEMEHHbI mepuox B Poccrn muddepen-
nuanys 3apaboTHOM TUTaThl 3aBUCUT B MEPBYIO OYEpeh OT MHBIX NMPUYHH, B PE3yIbTaTe
4yero OoJibIliasi aCUMMETPHS B 3apab0THOM TUIATE CTAHOBHUTCS CYIICCTBEHHOW COLMATBHOMN
1 SKOHOMHUYECKOH npobieMoii. K TakuM npuunHaM MOKHO OTHECTHU: MPAKTHYECKH MTOJTHOE
OTCYTCTBHE I'OCYJAapCTBEHHOI0 ()MHAHCOBOI'O PETYJIMPOBaHUs 3apabOTHOM IJIaThl, OTCYT-
CTBHE HE3aBHCHUMBIX W CHIBHBIX MPOQCOI030B, CIa0OCTh COLMAIBHOIO MapTHEPCTBA,
a TaKKe cIep KMBaHUE pocTa 3apadOTHOHN IUIAaThl B OIOKETHOM CEKTOpPE SKOHOMHUKHU. JTH
IPUYMHBl ¥ IPUBEIH K 3HAYUTEIbHOMY yBeIHueHHI0 anddepeHnmanuu B 3apaboTHON
miate paObOTHUKOB. Pe3kne pasnnyust B ypoBHE 3apaOOTHOM IJIaThl CBSI3aHBI TAaKXKeE C HC-
KYCCTBEHHBIM OTpaHMYCHHUEM 3apabOTHOM IMJIaThl OAHUX PAaOOTHUKOB M OTCYTCTBHEM IO-
CYJapCTBEHHOI'O PEryJINPOBaHUS AJIS APYTHX, C HECOBEPIIEHHON KOHKYPEHIIMEH Ha PhIHKE
TpyZa, 9TO COOTBETCTBYET, kKak oTMedaeT F0.A. denoceeBa, «BIMAHUIO HA (DOPMUPOBaHNE
3apabOTHON IUIATBI HE CTOJBKO PBHIHOYHBIX IPOLIECCOB, CKOJNBKO HHCTHUTYIIHOHAJIBHBIX
CTpyKTYp oecTBa»”.

BrimensioT oTpaciaeByio U peruoHaIbHYI0 AuQhepeHITHAII0 3apad0oTHOH IaThl. UTo
KacaeTcsi oTpacieBoi nuddepeHnnanuy, To Ha TPOTHKEHNH MHOTHX JIET OJUH U3 CaMBIX
BBICOKMX YPOBHEH 3apaboTHOM IuaThl coxpaHsercs B cepe HUHAHCOBOH IesATEIBHOCTH,
a TaKKe B TOPHOZOOBIBAIOLIEH IPOMBIIIICHHOCTH. Bee HHM3KOOMIauMBaeMble OTpaciu
MO’KHO YCJIOBHO MOZETUTH Ha JIBE TPYMIIBI: OPraHN3alNU U yUPEKACHN OI0/KeTHOH ce-
PHI (3IpaBoOXpaHeHue, 00pa3oBaHUe, KyJIbTypa U UCKYCCTBO) M OTPACIU C HU3KUM YpPOB-

! Anxanos T.A. IIpaBoBoe pery/MpoBaHHe 3apalOTHOM [UIATHI KAK CPEACTBA CTHMYIHPOBAHHS BBICOKO-
3¢ dexTHBHOTO Tpyaa // AKTyanbHbIe pobieMbl poccuiickoro mpasa. 2009. C. 241.

2 CoGpanne 3akoHozatenscra PD. 2018. Ne 11. Cr. 1576.

3 Kyp6arosa W.A., Ilepmskosa H.II. IIpo6iemsl peannsamuy GyHKIHHA 3apaGOTHOI IIIAThl B POCCHH-
cKoil aKoHOMUKe // M3BecTHs YpanbCKOro rocyAapcTBEHHOTO YKOHOMHUUYECKOro yHuBepcureTa. 2015. No 5
(61).C. 8.

* Menoceepa 10.A. JluddepeHumarys 1 MeToxbl (HHAHCOBOTO PETyITHPOBAHHS 3apabOTHOM IUIATHI
B Poccniickoit @enepanuu // Bectauk Openbyprekoro rocynaperseHHoro yausepcureta. 2011. Ne 13. C. 472.

136



HEM IPOM3BOIUTENBHOCTH TPYAa M KOHKYPEHTOCIOCOOHOCTH MPOAYKLUH (CEeIbCKOE XO-
35ICTBO, JIETKAst TPOMBIIIIEHHOCTB ).

Pernonanpnas auddepennuanus B Poccun cBa3aHa ¢ GOIBIION MPOTSKEHHOCTHIO
TEPPUTOPUU CTPAHBI U PA3TNYHON CTENEHbIO €€ OCBOEHHOCTH, CHeIHalIn3alieil oTaemb-
HBIX PETHOHOB, Pa3IUYUsAMH B AeMOTrpadUuecKrX MPOLeccax, a TAKXKE C yCUIICHUEM CO-
LUAIbHO-3KOHOMUYECKOI'0 HEPABEHCTBA PETHOHOB B YCJIOBUSAX PHIHOYHBIX MPeoOpa3oBa-
Huid. CTOUT OTMETHUTH, YTO PETHOHANBHBIE TUCIIPOIIOPIINH B 3apaboTHOH 1uiate mo Poc-
CHUU OCOOEHHO BEJIMKH W MMEIOT YCTOWYHMBBIM XapaKTep, YTO HECBOWCTBEHHO APYTHM
paszButeiM cTpaHaMm. [lo maHHbeIM Pocctara Hambosiee BBICOKHII ypoBeHBb 3apa0OTHOMN
IUTaThl OTMEYaeTCs B KPYNHBIX M Pa3BUTBIX ropoaax (Hampumep, B Mockse, CaHKT-
ITetepOypre), a Takke B He(hTeMOOBIBAIOIINX PETHOHAX W PETHOHAX C CYPOBBIMHU KIUMa-
THYECKUMHU ycaoBusaME (XaHThI-Mancuiickuli, SImano-Henerknii aBTOHOMHBIE OKPYTa).
Huskuit ypoBeHs 3apaboTHOM muaThl HAOMIOAaeTCsS B OCHOBHOM B PETHOHAX C mpeobia-
JaHWeM arpapHoro cekropa 3koHOMHKH (BpsHckas obnacts, OpioBckas o0iacTp),
a take B pecrnybnukax CesepHoro Kakaza (KapauaeBo-Uepkecus, Anpires u [a-
recrau)’.

BaxHy1o posib B IPaBOBOM PEryJIHPOBaHUU 3apaOOTHOM IUIATHI UTPAaET M HAJIOr000-
JIO’)KEHHE, a UMEHHO Haylor Ha moxoasl ¢usudeckux ymn (HADJII). B sxonomuke Poccun
TOCYJapCTBEHHOE PEryJIMpOBaHUE NOXOJOB HYEpe3 CUCTEMY HaJIOTOOOJIOKEHHS HOJKHO
paccMaTpuBaThCsl Kak HE0OXOANMOE YCIOBHE CTaOMIIM3AlMM SKOHOMHKH M €€ Pa3BUTHAL
Breaennsiii 8 2001 roay mpomoplHOHATBHBINA HAJIOT HA TOXOIBI (DH3MYECKUX JIHI ITO3BO-
JIWJI PEeLIUTh MHOTHE IPOOJIEMBl TOTO IEPHOAA, OJHAKO NPHBEI K PE3KOMY PaCcCIOCHHUIO
HaceleHus. B cBA3M c ueMm, Ha MPOTSHKEHUH HECKONBKHUX JIET CPeAr MOJUTHKOB CYILIECT-
BYIOT MHEHHSI O HEOOXOJUMOCTH B TIEPCIIEKTUBE BBECTH MIPOIPECCUBHBIN HAIOT Ha JOXOBI
¢uznueckux aun. A.A. Muren Takke OTMEYaeT, YyTo «(eaepasbHOE PEryIHUpPOBaHHE WH-
OUBHUIYalbHBIX JOXOOB, BKIIOYas 3apabO0THYIO IIIaTy, CIEN0BaJO Obl HALIEIHUTh, IPEXKIE
BCEr0, Ha MIPEOA0JICHUE UX Ype3MEPHOIl anddepeHIraiy IOCPEeACTBOM IIPOIPECCUBHOTIO
HANOr00610KeH s» . BMeCTe ¢ TeM IIpe/ICTaBIsETCs, UTO BBEICHHE TAKOTO HATOTa MOXKET
CTaTh MPUYMHON JJIsl YBEIMYCHUS TaK HA3bIBAEMOU BBIIA4M 3apabOTHOM IJIaThl B KOHBEp-
Tax. [I03TOMy CTOMT OTMETHTB, YTO B HACTOSILEE BPEMs €II€ PAHO TOBOPHUTH O MEPEXOJIe
Ha IPOTPECCUBHOE HAIOT000JIOXKEHNE, OJHAKO HE MCKIIFOUEHO, YTO B OyAyIIEM Takoe BO3-
MOJKHO.

OnHoll U3 TpoOJIeM MPaBOBOTO PETYIHPOBaHUS 3apa0OTHOM TUIATHI SBISICTCS TaKKe
uHjekcanus 3apadorHoii miatel. Cornacuo TpynoBomy koaekcy Poccutickoiit denepanuu,
«obecrneyeHre MOBBILICHUS YPOBHSI PEaIbHOIO COACPKAaHUS 3apabOTHOM IUIATHl BKIIOYAET
HMHJEKCAIMIO 3apa00THOM IUIATHI B CBSI3M C POCTOM IOTPEOUTENILCKUX LIEH Ha TOBaphl U
yeryrmy’. TIpu 9TOM 3aKOHOJATENb ONpENENII, 4TO HHIEKCAIHs 3apaloTHOM IUIaThl pa-
OOTHHUKOB OFOJKETHOH c(epbl MPOBOIUTCS B MOPSIKE, YCTAHOBICHHOM TPYAOBBIM 3aKO-
HOJIATEJILCTBOM, a MHJCKCAIHsl 3apab0THOM IJIaThl pAOOTHUKOB y MHBIX paboTojareneit —
B MOpSAKE, ONPEEIEHHOM KOJIJIEKTUBHBIM JOIOBOPOM, COTNIAIIEHUSIMH WM JOKAJIbHBIMU
HOpPMaTUBHBIMM akTaMH. OfHAaKO Ha NpakTHKEe Takue padoTodaTedd HMEIOT OoJblIoe

! Unpopmanms 115 BeASHHS MOHHTOPHHIA COLUATBHO-5KOHOMHUECKOTO HOIOKEHH)s CyOhexToB Poccuii-
ckoii ®eneparun. [Dnexkrponusiii pecypc]. URL: http://www.gks.ru/wps/wem/connect/rosstat_main/rosstat/
ru/statistics/publications/catalog/doc 1246601078438 (mata obpamenus: 27.10.2018).

2 Muren A.A. Jluddeperumarus 3apaGoTHOI IIATH HA PETHOHATFHOM YPOBHE: MPOGIEMEL, BEIBOBI, Pe-
KoMeHIanuu // Yrpaenerdeckoe koHcynpTapoBanue. 2005. Ne 3. C. 168.

? Cob6panmne 3akonomarenscrsa PAD. 2002 Ne 1 (. 1). Cr. 3.
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BIIUSTHUE TIPU OIIPENICIICHUN CPOKa U TOPsAKA MHIEKcaluu 3apaboTHOH miaTel. Benas pabo-
TOJATeNb Kak OoJiee CHJIbHASI CTOPOHA TPYAOBOTO MPABOOTHOIICHUS MO CPaBHEHHUIO C pa-
OOTHHKAMH U UX MHPEICTABUTEISIMH, UMEET OOJIbIliee BIUSHUE B MPUHIATUU PEIICHUH 110
JMaHHBIM BompocaM. B cBs3u ¢ yem, H.II. Cayruna mogdepkuBacT, 4TO 3a9acTyIo «3apa-
0oTHas miaTa paOOTHUKOB HE OFOJKETHOW C(epbl HE WHIACKCHPYETCS rogamm» . [Ipen-
CTaBIIACTCS, YTO JUIA PEIICHUs NAHHOW MPOOJIEMBI CIENYeT 3aKOHOAATENbHO yCTaHOBUTH
OTIpE/IeTICHHBII MOPSIOK W CPOKH WHAEKCANU 3apabOTHO IaThl Ijs BCeX paOOTHUKOB,
a HE TOJIBKO /ISl paOOTHUKOB OIOKETHOMU C(hepshl.

B 3akiroueHne oTMETUM ellie OJTHY MPOo0JIeMy, CBS3aHHYIO C OTCYTCTBHEM CUCTEMHOTO
[TOIX0/1a K YIPaBJIeHHUIO 3apa0OTHOM MIIaTOMH, a TaKKe HeJOCTATOYHYIO CBSI3b OIUIATHI TPY-
Jia ¢ OOIIMM MEXaHHU3MOM YIIpaBJICHHUs. YKa3aHHas po0diieMa BO3HUKIIA B CBS3H C IIpUME-
HEHUEM Ha HCKOTOPBIX MPEANPHUITUIX MEXaHHW3MOB, MNPUCYIIUX aJMUHUCTPATUBHO-
KOMAaH/IHOI SKOHOMHKE, KOTOPBIC B HACTOSIIIEE BpeMs He MOT'YT o0ecrieuuTs 3P peKTuBHOE
yIpaBJeHHe OIUIaTON Tpyaa. Bo MHOTHX opraHM3anusx HaOIIOJaeTCs HeCOTIIaCOBaHHOCTh
3JICMEHTOB U ITPOILICCCOB YIIPABJICHUS OIUIaTON Tpya. JlaHHas mpoOieMa siBJIIeTCs J0CTa-
TOYHO OCTPOH, TaK KaK €€ pelIeHre BO MHOTOM Obl CHH3HIIO WHBIC MPOOIEMHEIE BOTPOCH
perynupoBaHus 3apabOTHOW IUIATHI, YTO, HECOMHEHHO, MTPHUBEINIO OBl K MO3UTHBHBIM H3MeE-
HEHHUSIM B SKOHOMHKE cTpaHbl. [103TOMy Ha JTaHHOM 3Tare HeOOXOIUMO COBEPIICHCTBOBA-
HUE BCCH CUCTEMBbI YIIPABJICHUS OILIATON TPyJla C MPUMEHEHUEM PHIHOYHBIX MEXaHU3MOB U
B3aMIMOCBSI3bI0 BCEX DJIEMEHTOB YITPABIICHHUS.
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Ho#t Poccun // AktyanbHble IpOOJIeMBI T'YMaHUTApHBIX M eCTeCTBEHHBIX Hayk. 2017. Ne 6-3. C. 37-39.

8. ®enoceesa I0.A. Tluddepennmanus u MeToasl (GUHAHCOBOTO PETyJINPOBAaHUS 3apabOTHOM IIATHI
B Poccuiickoii ®enepanun // BectHuk OpenOyprckoro rocynapcTBeHHoro yHuBepcutera. 2011. Ne 13
C. 467-474.

9. Hudopmarus Ui BeIeHHS MOHUTOPHHTA COLHATbHO-3KOHOMHYECKOTO MONOKEHUs cyOBbekToB Poc-
cuiickoir enepaunn. [Dnexrponnsiii pecype]. URL: http://www.gks.ru/wps/wem/connect/rosstat_main/rosstat/
ru/statistics/publications/catalog/doc 1246601078438 (nata oopamenus: 27.10.2018).

! Cnyruma H.IT. HexoTopsie Ipo6IeMBI IPAaBOBOTO PEryIHPOBAHHS 3apabOTHOMN MIIATH B COBPEMEHHOM
Poccun // AxtyansHble Ipo6IeMbl T'yMaHUTapHBIX U eCTeCTBEHHBIX Hayk. 2017. Ne 6-3. C. 39.
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MPOBJEMBI HAJVIEXKAIIENA IPABOBOM PETJIAMEHTALIMA
AIMUHUCTPATUBHBIX TIPOLUEAYP U ITYTU UX PEHLIEHUSA

E.C. Konsieuna
MaructpanT VHcTUTyTa paBa 1 HaMOHaNIBHOH Oe3onmacHoCcTH TaMOOBCKOT0 rocy1apCTBEHHOTO
yauepcurera umenu I'.P. [lep>xasuna (Tam60B, Poccuiickas deneparust)

B cmamve paccmampusaemces npobiema naonexcaujell npagosoll pe2lameHmayuy dOMUHUCH-
PAMUBHBIX NPOYEOYP KAK KIIOUEB020 INEMEHMA OCYUWeCMELeHUsl GIACMHBIX NOJHOMOYUL, HANps-
MYIO 6IUSAIOULE20 HA NPABA U 3AKOHHbIE UHMEPECHL 2PANCOAN U Opeanu3ayull. ABMopom anaiuzupy-
emcst ONbIM YCREWHOU pe2laMenmayuu dOMUHUCMPAMUBHBIX NPOYEOYD 6 3apYOedCHbIX CIMPAHAX U
000CHOBbI6ACMCS HEOOXOOUMOCb NPUHAMUSL CREYUATUZUPOBAHHO20 HOPMAMUBHO20 NPABOEO20
akma 6 3moti obacmu.

Knrouesvte cnoea: aomunucmpamusHoe npago, aOMUHUCPAMUGHbIE NPOYedypbl, NPABOSAs.
pecnameRmayust, Opeansl nyOIUUHOU 61ACMU.

HecMoTps Ha 3HAUUMOCTD U OOLIMPHOCTH CONEPKAHUS KATETOPUU «aJAMUHHCTPATHB-
Hasi IPOLIEAYPh» 10 HACTOALIEI0 BPEMEHHU 3aKOHOAATENIEM HE MPEIIOKEHO OQULINAIBEHO-
ro ee TonkoBaHus. Hanbosee TpaanuilmOHHOE HAYYHOE OIpENeeHne aMUHUCTPATUBHBIX
npoteayp chopMynupoBaHO OKTOPOM Iopuauvecknx Hayk A.B. ®dunatoBoii: « AnMuHU-
CTPaTHUBHBIC IPOLELYPHl €CTh CaMOCTOSATENIbHBI MHCTUTYT aJMHHUCTPATUBHOIO IIPaBa,
LEThI0 KOTOPOTO BBICTYIAET YMOPSAOYCHHUE COBEPIICHUS HCIIOIHHUTEIbHO-PACTIOPSIIN-
TENBHBIX JIeHCTBUII OpraHaMu MyOJIMYHOW BiacTH (IOHKHOCTHBIMH JIMIIAMH) B CBSI3U
C peayM3alyell MpaB U 3aKOHHBIX MHTEPECOB (PM3MUYECKUX M IOPUAMYECCKUX JIUIL B cdepe
rOCYJapCTBEHHOTO YIpaBiIeHHs» . AHANM3 HPUBEICHHOTO ONpEICICHHS MPHBOIMT HAC
K BBIBOJY O TOM, YTO P€Yb UICT O HanboJiee BAXKHOM DIIEMEHTE OCYIECTBICHUS BIACTHBIX
MOJTHOMOYHH, HANpPsIMYIO BJIMSIOLIEM Ha NpaBa ¥ 3aKOHHBIC HHTEPECHI IPaXK1aH U OpraHu-
3anun.

O4eBHIHO, YTO B3aMMOOTHOIIEHUS TPakIaH M OPraHH3alU{ C TOCYAAPCTBEHHBIMH
OpraHaMy B paMKax aJAMHUHHCTPATUBHOM HPOLEAYpPbI JAOJLKHO OTBEYATh NPU3HAKAM IIPO-
3pavyHOCTH, 3aKOHHOCTH M OBITh YETKO perJaMeHTHpoBaHO. OIHAKO NEPEeHACHIEHHOCTh
MIPaKTHYECKOH chephl AEITETLHOCTH TOCYAAPCTBEHHBIX OPTaHOB Pa3pO3HEHHBIMH HOpMa-
TUBHBIMH aKTaMH, PETYJIUPYIOIMMH pa3InvHble Chephl U OTPACIIH, IPUBEJIO K MOSBICHUIO
mpo0JaeMbl HEHaJIekKale U OMOCPEAOBAaHHOM NMPAaBOBOW pEryIaMEHTAllMK aAMUHHUCTPa-
TUBHBIX Ipouenyp. «Ciabas u Hemocae10BaTeIbHas periiaMeHTalsD aIMIHUCTPATUBHBIX
npouenyp, mo Muernto O.H. Crapunosa, npenctasisier co00l «cepbe3HyI0 Iperpay As
3¢ GeKTUBHOr0 (HyHKIMOHUPOBAHUS aIMUHHCTPATHBHOTO CYyIONPOU3BOJCTBA U, CIECI0Ba-
TEJIbHO, JUI 3aIIUTHl HApYIIEHHBIX IIpaB, CBOOO, 3aKOHHBIX MHTEPECOB I'pakJaH U Opra-
HU3ALMH B cepe aAMHHUCTPATHBHEIX M HHBIX yOIMYHBIX IPABOOTHOMICHHH» .

B ropunuueckoil nuTepaType HEOAHOKPAaTHO OOpallanoch BHUMaHHWE HAa HEOOXOIM-
MOCTh pa3pelieHusi IpoOIeMbl OTCYTCTBUS NPABOBOW PErIaMEHTALUs «KJIIOYEBOTO IpPHU-

! @unarosa A.B. OpraHu3alMOHHO-TIPABOBLIE OCHOBBI PErIAMEHTALIMU JIEATEIIbHOCTH aJMHUHHUCTPATHUB-
HBIX TPOLEAYpP KOHTPOJIbHO-HAJ30PHOM NESTEIbHOCTH B 00JACTH SKOHOMMKHU: aBTOped. IHc. ... O-pa IOpHUL.
Hayk. Capatos, 2010. C. 13.

2 CrapunoB 10.H. Craner mu Konmexc aqMUHICTpaTHBHOTO Cyqonpon3BojacTBa Poccuiickoit denepanuu
OCHOBOM JJIsl pa3BUTHSI 3aKOHOJATENBCTBA 00 aIMHHUCTPATUBHBIX Tpolenypax? // AIMUHHCTPATHBHOE TIPABO
u npouecc. 2015. Ne 11. C. 15.
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3HAKa [PABOBOIO TOCYAAPCTBay'. PernaMeHTarus, JeHCTBYIOMAs CerOHs, KHOCHT HECHC-
TEeMHBIN, (hparMeHTapHBIX XapakTep», ykaspiBaeT J[.A. AkaTpeBa, CO31aeT «UCKYCCTBEH-
Hble Gapbepbl JUIA pealu3alliy mpaBa rpaxaan»’. Hasperma HeoGXOIMMOCTb TPUHSATHS
€IMHOTO HOPMAaTHUBHOTO aKTa, «KOHIIETITYaJIbHOTO CTEPXKHS MEATEIbHOCTA U NIEHCTBHIMA
My OJUYHOM aJIMI/IHI/ICTpaIlI/II/I))3 .

B HacTosiee Bpemst paspelieHne BOpocoB MPaBOBOIO PETYIUPOBaHUS aAMUHUCTpaA-
TUBHBIX TIPOLIEAYP MPOUCXOAUT HA OCHOBE TIOJI0KEHUH MO[3aKOHHBIX HOPMATHBHBIX aKTOB —
aJIMAHUCTPAaTUBHBIX PETJIAMEHTOB, OECCHCTEMHO NMPUHUMAEMBIX TOKYMEHTOB, HACUHTHI-
BAIOIIUX HA CETOIHSIIHMN JIEHb CBBIIIE CTa THICAY IO BCEH cTpaHe. « ITOT MPaBOBOW Mac-
CUB HEYIIpaBIIsIeM, Pa3pO3HEH M 3a4acTyr MPOTUBOpeunB» — xapakrepusyeT K.B. J[aBbI-
JIOB. ABTOp TOAYEPKUBAET MEPETPYKEHHOCTh aJIMUHUCTPATUBHBIX PETJIAMEHTOB BHYTpPH-
OpPraHM3alMOHHBIMI HOPMaMH U IMPOLEAypaMH, YTO MPHUBENO K UX pedpakTepHOCTH CO-
BPEMEHHBIM MPUHIINAINIAM aIMUHUCTPATUBHBIX TPOLEAYD .

CBoero poja «TONYKOM» IS Pa3BUTHS 3aKOHOJATENLCTBA 00 aJIMUHUCTPATHUBHBIX
npouexaypax crano npuaarue B 2015 roxy Komekca aaMHHHUCTPAaTHBHOTO CyAOIPOU3BOJI-
ctBa Poccuiickoit @enepannu, OJHAKO BCE Yallle NMPAaBOBEAbl HACTAUBAIOT HA NPUHSATHH
CHEIMaTU3NPOBAHHOIO0 HOPMATHBHOTO NpaBoBOro akra — MenepanpHoro 3akoHa «O06 aj-
MUHUCTPATUBHBIX TPOILEAYpPax», PaCKPHIBAIOMIETO KIFOYEBBIC MOHATHS, 3aKPEIUIIONIETO
MIPUHIUITEL JMIHUCTPATUBHBIX TPOIETYP, [EIH, YCIOBHUS U MOPSAAOK UX MMPOBEICHHS.

OnbIT yCHenHOW periJaMeHTalud aMHHACTPATUBHBIX IMPOLEAYP AUKTYIOT CTPaHBI
Boctounoit EBpornbl, a Takxke ctpanbl, Bxoausiiue B coctaB CCCP. Tak, B IIpaBuna an-
MuHUCTpaTHUBHOU mporeaypsl CLIA, npunsaTeie B 1946 roay, BKIIOYEHBI TIOJIOKEHHS, Per-
JaMEHTHPYIOIINE YCIOBHS OCBEIOMIICHHSI TPaKIaH O paboTe aAMUHHUCTPALUK, TOAPOOHO
OIHCHIBAIOTCSI TIPOIEAYPHI aJIMHHUCTPATUBHOTO HOPMOTBOPUYECTBA U KBA3UCYIeOHOM nes-
TEIHFHOCTH COOTBETCTBYIOIMX yupexaeHui. Kpome Toro, B 6oipmmHCTBe mtatoB CIIIA
MIPUHSTHI OTACIbHBIC 3aKOHBI 00 aJMHHHUCTPATUBHOM npoueaype. B ®PI nefictByer 3akoH
«O0 agMHMHUCTpaTHUBHBIX mpouexypax» 1976 roma, KOTOpBIH peryiaupyer myOJIuKauuio,
o0ecrieueHue M yCIOBHS JCHCTBUS WHAWBHIYATbHBIX aJIMAHUCTPATHUBHBIX aKTOB, MPEIY-
CMaTpUBAET BapHAHTHI UCTIPABICHHUS OIIMOOK, MOMYIIEHHBIX B MPOIECCEe aIMUHUCTPATHB-
HOTO IPOM3BOJCTBA, YCTAHABJIMBAET MPOLEAYPY MU3BATHS aJMHUHHCTPATHUBHOTO aKTa, CO-
JIepKaIIero OMMOKH, M BBEJACHHS B JEHCTBHE HCIPABICHHOTO BAPHAHTA JOKYMCHTA .
OTaenbHBIMA HOPMATUBHBIMH TIPAaBOBBIMH aKTaMH aJMHHHCTPATHBHEBIE MPOIEAYPHI per-
nameHTHpoBaHbl B benapycun (3akon «O0 OCHOBax aJMHHUCTPATUBHBIX MPOLEIYP»
2008 roma), bonrapum (3akoH «OO aaMHHUCTpaTHBHOM mpou3BojacTBe» 1970 roma),
Benrpun (3akoH «O0 o0MMX MOCTAHOBICHUAX aIMHHHCTPATUBHOTO Iportecca» 1957 ro-
na), Kazaxcranme (3akoH «OO0 aaMuHUCTpaTHUBHBIX mpouenypax» 2000 roma), Ilompmie
(AnMuHUCTpaTHBHO-TIpOIIECCyallbHBIN Kojeke PecmyOmuku [lomema 1960 roma), Yexuu

! Ucmamxomxaes X.C. TeopeTHueckue ¥ MPAKTHUECKHE ACIIEKTH PErTAMEHTALIMH aIMHHHCTPATHBHBIX
npouenyp // Bectauk Yuusepcurera umenu O.E. Kyraduna. 2016. Ne 5 (21). C. 132.

AxatbeBa JI.A. TenneHnun yHU(QUKaIUH IPaBOBOTO PETYIMPOBAHUS aIMIHICTPATUBHEIX IIPOLEAYp Ha
3aKOHOJaTeNIbHOM ypoBHe // [IpaBonopsimok: ucropus, Teopus, npaktuka. 2017. Ne 2 (13). C. 12.

? Bemskns C.B. AIMHHUCTpaTHBHbIE HIPOLIEAYPEl OXPAHHTENbHOM HampasiaeHHOCTH // Bectauk Tom-
CKOr0 rocyaapcTBeHHoro ynusepcureta. 2017. Ne 422. C. 207.

* MaseimoB K.B. AnMuHHCTpaTHBHAs pedopMa M aIMUHHCTPATHBHEIC MPOLEAYPHI: MEPCIEKTHBBI Pas-
BUTHsI poccuiickoro 3akoHonaatenbctBa / Bectnuk YuuBepcutera umenu O.E. Kytaduna. 2018. Ne 1 (41).
C. 103.

5 INonrum H.H. AxMusncTpatiBEbIe pedOpME B 3apyOeIKHBIX CTPAHAX M PA3BUTHE MUHHCTEPCKOTO 3BCHA
ynpasienus / CTpateryst TpakJaHCKOI 3aIUTHL: IpooIeMsl u uceaenoBanus. 2014. Ne 2. C. 586.
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(3akon «O06 amMHHHCTpAaTHBHOM Tiporiecce» 1996 roma), Dcronnn (AAMHUHHCTPATHBHO-
IporeccyanbHbIH Koaeke DctoHnn 1999 roja) u Apyrux cTpaHax .

OCHOBI)IBaHCI), B TOM 4YHUCJIC, Ha OIIbITC 3apy6e)KHI)IX CTpaH Ha 3aKOHOJATCJIbHOM
YpOBHE OBLIO TIPEUIOKEHO HECKOJIBKO 3aKOHOIMPOEKTOB IO YPETYIHPOBAHUIO aMIHHCT-
PaTUBHBIX npoue):[ypz, OQHAKO HU OJIUH W3 HU TaK U HC HAIICII CBOCTO pa3sBUTHA. HpI/I 9TOM
NPpUHATUC €AWMHOI'0 HOPMATUBHOI'O aKTa IMO3BOJIMJIO 61)1 OMpeACINTh U 3aKOHOJATCIBHO
3aKpeIUTh IepPeYeHb OCHOBOIOJATAIONUX MPHUHIUIIOB aJMHUHHCTPATUBHBIX MPOIEIYp,
pa3pemuTh KIFOYeBbIe BOIIPOCHI OCYIIECTBICHUS aIMUHIUCTPATHBHBIX ACUCTBUH B paMKax
AIMUHUCTPATUBHBIX IMPOUCAYP, CO34aTb OCHOBY JIA ITOJHOUCHHOI'O obecneueHust IpaB "
3aKOHHBIX MHTEPECOB I'pak/IaH U OpTaHW3alliil B IpOIlecce B3aMMOICHCTBUS C OpraHaMU
IMyOJIMYHOM BIACTH M CTAaTh JIOTHYECKUM 3aBEpIICHHEM MHOTOJIETHEH aIMUHICTPATHBHON
pedopMbl, poBOANMON B Poccuu, MO3BOJISIONICH «HABECTH MOPSAIOK» B JCATEILHOCTH
BCEX 3BEHBEB T'OCYAAPCTBEHHOTO ammnapara.

OueBuiHAsS HETOPAOOTAaHHOCTh POCCUICKOTO 3aKOHOIATEIhCTBA, 2 HMEHHO OTCYTCT-
BHE HaJJIeKaIIeH HOPMATHBHO-NIPABOBOH 0a3bl, periiaMeHTUPYIOIICH aJMHUHUCTPATUBHBIC
MpOLEaYPHl, TPeOYyeT CKOpPEHIIEero pa3pelleHus, MOCKONbKY pedb HAeT 00 oOecreyeHnn
IpaB W 3aKOHHBIX MHTEPECOB IPaXKIaH W OpraHW3aluii. MHOTOYMCIICHHbIE aJIMUHUCTpA-
TUBHBIC PErfIaMEeHTHI, IPUHATBIC K HACTOAIIEMY BPEMEHH, HE CIIOCOOHBI B TOIHOW Mepe
OIIPENEIINTh €IUHbIE KPUTEPUU U TMOPSAHOOK pealu3alld aJIMHUHHUCTPATUBHBIX MPOLELYD.
be3 pazpaboTku crienualin3upoBaHHOTO HOPMATHBHOTO IPABOBOTO aKTa, YYUTHIBAIOIIETO
BCE OCOOCHHOCTH OTEUECTBEHHOM MPaBOBOW CHCTEMBI, MpobIeMa HaIJIeKaIleH mpaBoBOi
perilaMeHTanuy aIMUHUCTPATUBHEIX IIPOLEYP HE pa3pellnTh.
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% TIpoext degepanbHoro 3akona Ne 64090-3 «OG6 aJMHHHCTPATHBHBIX MPOLEAYPAX)», BHECEHHOTO JICIy-
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YK 340
B3AUMOOTHOIIEHUSA TUYHOCTH, ITPABA U TOCYIAPCTBA

FO.C. Konvuuna

cryaeHt MHcTuTyTa paBa ¥ HAMOHAIILHOM O0e30omacHocTH TaMOOBCKOT0 TOCY IapCTBEHHOTO
yuuepcurera umenu I'.P. Jlep>xasuna (Tam0oB, Poccuiickas ®enepanusi)

B oannoii cmamve paccmompena npobiema 63aumMoOmMHOWEHUT TUYHOCIU, NPASA U 20Cyoap-
cmea. Ilpoananusuposanvl xapaxmepHvie 0COOEHHOCIU NONONCEHUS UHOUBUOA 8 CUcTheMe Npaso-
8020 20Cydapcmea u 0COGEHHOCIU MeCma NPagogoco 20Cy0apcmea 8 JHcusHu unousuoa. Paccmom-
PeHbl nOHAMmUe NPABo8oco 20CY0apCMed 8 Nepuood 0ALeKo20 NPOULIO20 U C8i3b TUUHOCHU ¢ 00we-
cmeom. Buiseneno u 06ocnosano obwjee nowsmue UHCMUmMyma paxcoaHcmea u nooOaHcmed, on-
pedenena puouiecKkas ocobeHHOCMb auYa N0 OmHoweHuio K eocyoapcmay. Ha ocnose nposeden-
HO20 ucciedosanus asmopom evioensemcs Koncmumyyus Poccutickoii @edepayuu Kax oCHOBHOU
UCMOYHUK Npasa, 0aemcs onpeoeieHue npasa u e20 pasvACHeHue ¢ HeCKOIbKUX nosuyutl, Gpopmy-
JUPYIOMCA OCHOBHYIE XAPAKMEPUCTNUKU 83AUMHOT OMBEMCINEEHHOCMU TUYHOCIU U 20CYOApCMEd.

Knioueswle cnoga: nuunocms, npago, 20¢cy0apcmsa, npasogoe 20Cy0apcmeo, UCOYHUK npasd,
Konecmumyyus Poccuiickoii @edepayuu.

[Tonoxenne MHAUBUIA B COBPEMEHHON M HOBelied Poccuu ckiangpiBaeTcsl U3 KOH-
CTUTYIIMOHHOTO CTaTyca M B3aHMOOTHOIIICHHI C TIPABOBBIM T'OCYIAPCTBOM, B CBS3H C DTHM
CIeMyeT pa3auvaTh HOPMBI OOOOIICHHOTO XapaKTepa, PacKpBIBAIOIINE OCHOBHBIC YCTa-
HOBKH, HAIPaBJICHUsI, OLIEHKN JINYHOCTH U IIOJIOKEHUS, COJIEPIKAIIHNe OIpe/IeICHHbIE TIpa-
Ba M CBOOOJBI KKIOTO YEJIOBEKa W TpakIaHWHA B CHCTEME TOCYIApPCTBEHHBIX OTHOIIIC-
Huid. CaemnyeT OTMETUTh, 9YTO C TIOHATHEM IIPABOBOTO TOCYAapCTBAa COOTHOCHINCH TTIOMCKHU
0o0Jiee COBEPIICHHBIX U BEpHBIX (opM xu3HU. Myapenst antuunocTH (demokput, Cokpar,
Apucrotens, [InaToH u apyrue) neITanuch 0OHAPYKUTH TAaKUE CBS3U U COJCHCTBHUI MEXKITY
MIPaBOM U TOCYJIapPCTBEHHOM BIIACTHIO, KOTOPHIE TApaHTUPOBAIIN OBl COTJIaCOBaHHOE (hyHK-
LIMOHUPOBAHUE OOIIECTBA. YUCHBIC IaJICKOTO MPOILIOro MoJiarajiy, 4To HanboJjee meseco-
o0Opa3Ha ¥ CIipaBeUIMBa JUIIb Ta MOJIATHYECKas (opMa >KU3HU JIFOJIEH, IpU KOTOPOH 3a-
KOH HEOOXOAWM KakK I TpakAaH, TaK M JJII caMoro rocynapctsa. LlumepoH TroBopmi
0 TOCYZIapCTBE KaK O «JeJIe Hapona», Kak 00 «OOIIeHNH, OCHOBAaHHOM Ha TPaBe» M «00-
IeM TpaBoNopsiKe». B CBOIO ouepe/b TMYHOCTh HE MOXKET JKUTh BHE YEJIOBEUECKOTO 00-
ImecTBa. JTO UCTHUHA. B TO e Bpems denoBedecKkoe OOIMEeCTBO HE MOXKET CYIIIECTBOBATh
BHE TocyaapcTa. J[aHHas akcroMa CBEepXaKTyalbHa B HAIK JTHU, KOTZIa BO BCEX CTpaHax
MIPOCIICIKUBACTCS YCIIOKHEHUE OOIECTBEHHBIX OTHOIICHUH, MPU3BIBABIINX K BMEIIATEIIb-
CTBY TOCyIapcTBa. Sl cunTaro, 9To Ha JaHHBI MOMEHT HEOOXOAUMO HCCIIEIOBATh KAUueCTBa
B3aMMOOTHOIIICHHIA YeJIOBEKa, OOIIECTBA M rOCyIapcTBa. DTO CBSA3aHO C TAKOTO poja ITo-
HATHSIMH KaK CBOOOIa JIMIHOCTH, TPAKJAHCKOE OOIIECTBO U MTPABOBOE TOCYIAPCTBO.

CHOXHOCTH BO B3aWMOOTHOIICHHSAX JHYHOCTH, OOIIECTBA U T'OCYAapCTBa B TOW WIIH
nHON (popme OBLTH CITyTHUKOM BCEH HMCTOPHUH Pa3BUTHS UYEIOBEUECTBA M YCIOBEUCCKOTO
co3HaHus. B Oosibleil 4acT 3THX B3aMMOOTHOIICHHUH pacIioararoTcs IpaBa YeJIOBEeKa.
[IpaBa yemoBeka — 3TO MpaBUia U MOPSAIOK, KOTOPbIE KOOPAUHUPYIOT OTHOIICHUS MEXKIY
roCy/IapCTBOM W YEJIOBEKOM, TapaHTHPYIOT KaXKIOW JIMYHOCTH JIEHCTBOBATH IO CBOEMY
JKEJIAHUIO WIIM TI0JIy4aTh MIPeIIucaHHbie Oara.

MO0>XHO BBLICTUTH TPU MOAXO0/A 110 TTOBOY Pa3bsICHECHHUS MIPaB YEIOBEKA:

«1. EcTecTBEeHHOMCTOPHYECKUH MOJIX0]] — €CTECTBEHHBIE IIPaBa YeIOBEKa UMEIOT BHE-
TOCYIapCTBEHHOE M BHEIOPUAMYECKOE MPOUCXOXKICHUE, TO €CTh TOCYIapCTBO HE MOXKET
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JaBaTh WM OTHUMATh 3TH MpaBa, OHO 00s3aHO WX TapaHTHPOBATh, W, MPEXKAE BCETo, Ta-
PaHTHPOBATh NIPABO HA KU3Hb

2. FOpunndecky NO3UTUBUCTCKUN TOJIXOJT — UCTOYHUKOM M FapaHTOM IPaB YeIOBEKa
SIBIIIETCS] TOCYJAPCTBO

3. MapKcuCTCKUI TOXO0/ — MMPaBO €CTh BOJISI TOCTIOACTBYIOIIETO KJIacca, BO3BEACHHAS
B 3aKOH H peajlu3yeMas C OMOIIBIO FOCYIapCTBay .

OmHUM M3 CPEICTB MPAKTHYECKOTO OIPENEICHUs MPOOIeMbl B3aUMOOTHOIIICHHUH Ye-
JIOBeKa, OOIIECTBa, TOCYAapCTBA SIBIACTCS KOHCTHTYIIMOHHOE 3aKpEeIUICHHE TPaB YeoBe-
ka. Yxe B npeam0Oyne Korcrurymuu Poccuiickoit depepanuu, rae yKa3pBalOTCS OCHOBA-
HUS ¥ [IeTH MPUHATHS JaHHOTO HOPMATUBHO-TIPABOBOT'O aKTa, MPOBO3TIIANIAOTCS BEIyIIIUE
oO0IIecTBeHHBIE IEHHOCTH, B TOM YHCJE: YTBEP)KICHHE MpaB U CBOOOJ MHIWUBUAA, TPax-
JAHCKOTO MHpa M JIPY’KECKOTO COTJAcHs, MOAJIEepKaHHEe UCTOPHUYECKU CIIOKHBILIEHCS TO-
CyJapCTBEHHOW LIEJIOCTHOCTH CTPAaHbl U MPOYHOCTHb €€ NEMOKPATHYECKOH OCHOBBHI. Tem
CaMbIM TOCYJapCTBO CTapaercsi YTBEPKIaTh 3HAYUTENHLHOE KOJIMYECTBO HOPMATHBHO-
MIPaBOBBIX aKTOB, KOTOPEIE OYIyT HANpaBlieHBl HA YPETryJIMPOBaHUE OTHOIICHUH 001ecTBa
U cTpaHbl B 11esIoM. ['ocyaapcTBo siBisieTcst oQUIMaIbHBIM 00pa3loM Bcero o0miecTsa, 1mo
ATOW MPUYMHE OTHOIICHUS MEXJY HUM H YEIIOBEKOM HMEIOT MOJIUTHUKO-TIPABOBOM Xapak-
Tep. TOT WM MHOM YeJIOBEK B paMKaxX TEPPUTOPUU FOCY1apCTBa OKA3bIBAETCS MO BO3/ACH-
CTBHEM €ro IOPUCIANKINH, APYTUMHU CJIOBaMHU BBICTYIIAET aapecaToOM HCXOMALINX OT rocy-
JApCTBA HEOOXOIUMBIX TIPEATACAHUH.

[Ipounast cBsI3b MEXTy YETTOBEKOM M TOCYAaPCTBOM IIPOSIBISIETCS, B TIEPBYIO OYEPEb,
B MHCTHTYTE TPa)X[TaHCTBA W MOAJAHCTBA. J[aHHAS CBS3b ONpenessieT IOPUANIECKYIO 0CO-
OCHHOCTBD JIMIIA [0 OTHOIIEHHUIO K TOCYJIaPCTBY, MOJIYYCHHE JTUYHOCTHEO WHIUBHY AJIbHBIX
KaueCTB TPaKJaHWHA, CYIIECTBOBaHWE B3aWMHBLIX NPaB M OOS3aHHOCTEH TpaKAaHWHA U
rOCy/IapcTBa, KPOME ATOTO, 3alIUTY JTUIHOCTH TOCYAapCTBOM BHYTPH CTpPaHBI U 32 €€ Tpa-
Huramu. Ctano ObITh, OTHOIICHHUS MEXIy TOCYIaPCTBOM M TPAXKJAHUHOM JOJDKHBI peain-
30BEIBaThCs Ha 0aze B3aWMHOUW OTBETCTBEHHOCTH, TOJILKO TaK OynyT (DyHKIIMOHHPOBATh
IpaBa YejIoBeKa B MOJIHOM 00bEéMe. CTaHOBUTCS HEM30EKHBIM BOIIPOC, UTO Ke OTOOpaka-
eT co0oif 3Ta B3aMHAas OTBETCTBEHHOCTH? BHauase, B3anMHasi OTBETCTBEHHOCTh WHIMBH-
Ja ¥ TOoCcyAapcTBa — 3TO CleHUHYECKHH crmoco0 OrpaHUYEHHs] TONUTHYECKOW BIACTH
cTpanbl. «OH OTpaXkaeTcs, TIIaBHBIM 00pa3oM:

1) B ycTaHOBIEHHH TOCYAApCTBOM 3aKOHOAATEIBHBIX OIpPAaHMYEHHUI CBOEH aKTHBHO-
CTH I10 OTHOIICHHUIO K TPaXIaHuHY

2) B NPUHATHU TOCYJApCTBOM KOHKPETHBIX 00s3aTENILCTB, HAIPaBICHHBIX Ha obec-
MIeYeHNEe MHTEPECOB TPaXK/IaH

3) B HaJIMYMH PEANbHON OTBETCTBEHHOCTH JOJDKHOCTHBIX JIMII 32 HEUCIIOJIHEHHE CBO-
HIX 00S3aHHOCTEH Tepe;] 0OIIECTBOM H JTHIHOCTBION .

PaBHBIM 00pa3zoM, cBO0OOIa JIMIHOCTH HE MOXKET OBITh HEOTPaHWICHHOM, TaK Kak OHA
MIPUTECHIETCS U YIOPSTOYNBACTCS MPABOM, IMTOTPEOHOCTSIMHU U MpaBaMu APyrux Juil. Jlio-
O0oMy 4eJIOBeKy MPUXOIUTCS COOMIOAATH BCE MMPABOBBIC PEANNCAHNS U OCYLIECTBIAThH BCE
00513aHHOCTH TIepe]] TOCYAAPCTBOM U JIPYTHMH TPaXKIaHAMH.

Bce BoIen3nokeHHOE MO3BOJISIET CAENATh BBIBOJ O TOM, YTO OJarojapsi HOpMaTUBHO-
MIPAaBOBBIM aKTaM, ()eiepajbHbIM KOHCTUTYIIMOHHBIM 3aKOHAM U OOBIYHBIM TEKyIIUM (eze-
paJIbHBIM 3aKOHAM OCYIIECTBIISICTCS B3aUMOJCHUCTBHS TAaKUX BaXKHBIX KAaTETOPH KaK roCy-
JApCTBO, TPABO U JIMYHOCTD, IIyTeM HaJEJICHUS TOCYAapCTBa U JIMYHOCTH COOTBETCTBYIOIIH-

! Mansko A.B. Teopus rocymapeTsa u mpasa. M.: Kropye, 2009.C. 58.
2 Butpyk H.B. IIpaBa uenoBeka: COCTOSHHE H IIepPCIeKTHRE! pasButis. M., 2008. C. 27.
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MH IIpaBaMH U 00S3aHHOCTSIMHU, KOTOPBIE TaKoKe MPONHMCAHbl B HOPMATUBHO-IIPABOBOM aKTe,
HAMEIOLIUM BBICUIYIO Iopuandeckyro cuiny — Koncrurynmu Poceniickoi denepanuu.
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OBIIECTBEHHOE MHEHUE KAK OCHOBHOM DJIEMEHT
«KHABOT'O» IIPABA COBPEMEHHOM CUCTEMBI ITPABA

E.C. Koponés

acnupaHT Kadeapsl TEOPUU M UCTOPHH TOCYAapCTBa U IIpaBa
HHcTuTyTa paBa v HaIMOHAIBHOM 6e30macHOCTH TaMOOBCKOT0 rocy1apCTBEHHOTO YHUBEPCUTETA
umenu I'.P. JlepxxaBuna (Tam60B, Poccuiickas @eneparis)

Kamezopusi «obwecmeennoe muenuey, Kax npedcmagisiemcs, AGAemcs mem CamblM HeoOXo-
OUMbBIM CEAZVIOUUM 36€HOM, 0OBEOUHSIIOUUM NPABO C UHBIMU HAYYHBIMU OUCYUNIUHAMU, HOCKOTIbKY
Oannas Kamezopusi 6yoem Xapakmepucmukou U 6 NOAUMONOUU, U 6 COYUOTO2UU, U 8 UCMOPUU.
Coyuonocuueckas meopus npasa Uil meopusi «HCUBO20 NPasa» U odUecmeeHHoe MHeHUe MO He-
Paspuieuble coCmagasaouue eOUHOU Kapmunbl MUpoycmpoucmea u cnocoba nosnanus npasa. Ilpa-
606ble OOKMPUHBL COBPEMEHHOCHU CIPOSIMCS. UMEHHO HA OAHHBIX CIAMUCHUKU, AHATUMUYECKUX
npeocmagienut, 0OWeCmeeHHbIX NPUOPUMENO8 U OISl KAICO020 YKAZAHHO20 ACNEeKMA 2PAMONHOE
NOHUMAHUE UCTUHHO20 OOWECMBEHHO20 MHeHUs. Oy0em uzpame Kiodesoe 3HaueHue Ol camozo
npoyecca co30anusi CO8PeMeHHOl npasosol dokmpunsl. IIpagosas 0OKmpuHa 3ampazusaem npax-
muyecku 6ce 001ACMU YEN0B8EYEeCKOU OesiMeNbHOCIU U NbIMAemcst paspabomams Hauboree npuem-
Jlemble 0pUOUYecKue KOHCIMPYKYUU UMEHHO OJis ONMUMUZAYUL NPOYECCO8 I0PUOUUECK020 63AUMO-
delicmaus cyOvbeKmos npagoOmMHOMEHUIL.

Knrwouegvie cnosa: obujecmeennoe MueHue, COyuOI0SUYECKdsi meopus npasd, OOKMpUHa npa-
84, HOPMbI 3AKOHOOAMENbCMEA.

B nacrosmee Bpems, Mbl oTMeuaeMm 25-netue npunatus Konctutynum Poccuiickoit
®enepannu. Cam nporece e€ co3AaHusl U NPUHATHS ObUT TEM CaMbIM HEOOXOAUMBIM 3JIe-
MEHTOM IIpaBOBOM KU3HU HOBOI'O IOCYAApCTBA, B PaMKax IOCTPOEHHUS HOBOW IOpHIHYC-
CKOI1 cucTeMbl Takoro rocyjaapcrsa kak Poccus. Umeromuecs npoekts Koncturymuu PO
UMeNH MyOJIMYHBIA JOCTYH M NPAKTUUECKH BCE 3aMHTEPECOBAHHBIE CYOBEKTHl IPHHUMAIN
aKTHBHOE y4acTue. FIMeHHO Torna Obuin BIIEpBble HanOoJIee MaccoOBO 3a€HCTBOBAHbI MH-
CTHTYTHI CKJIaJ(BIBAIOICTO TPAKIAAHCKOTO OOIIECTBA HOBOTO TOCYAapCTBa, a TAKXKE BIIEp-
BbIE B HOBeiie opuauaeckoi ucropur Poccuu o0iecTBEHHOE MHEHUE CTAI0 OKa3bIBAaTh
pealbHOE, a He JEKIApUpyeMOe BO3ICHCTBUE Ha CUCTEMY 3aKOHOIATEIbCTBA.

OcHoBHOIT 3aKk0H P®D, 0 KOTOPOM CKa3aHO W HAMKMCAHO JIOCTATOYHO HAYYHBIX TOKTPH-
HaJIbHBIX MAaTE€pHUANIOB, IO3BOJISIET HAM CHeJaTh BBIBOJ HE TOJIBKO O TOM, YTO CHUCTEMA
MIPUHLXIIOB U Ha4YaJl JeATEIIbHOCTH OCHOBHBIX 3JIEMEHTOB FOCYNapCTBEHHOTO IPaBOMOPSII-
Ka COBPEMEHHOCTH OblIa c(hopMyJIMpoBaHa MHOTOHALMOHAJIBHBIM HapogoMm Poccuu, HO u
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o toMm, uto Koucturymust Poccuu u €€ 06cyskeHre B COBPEMEHHBIX PEAIsIX HE TEPSET CBO-
el pyHmamMeHTaIbHOW 3a/la4d M Ha TPOTSHKEHWH YETBEPTH BEKa TEKCTYAIBHO BBICTYTIAET
OJTHIM U3 TIEPEIOBBIX OCHOBHBIX 3aKOHOB MEXXyHApOTHO-IIPABOBOTO IPOCTPAHCTBA.

EctectBeHHO mpenmoniarath, YTo Kak W y JItOOOTO SIBICHHS CYIIECTBYIOT CBOHM CTO-
POHHUKHU M TPOTUBHHUKH. BOo MHOTOM IHCOQTaHCHPOBAHHUIO OOIIECCTBEHHOTO MHEHHUS CO-
BPEMEHHOTO COCTOSIHUS BBICTYIAIOT T€ TIEPEIOBHIE HIIEH, KOTOPhIe 000THAIH CBOE BpeMs U
3aKpEIUINCh KaK HalpaBlIeHUs K HIeanbHOi Monenn. Tak, oOIIen3BeCTHO, YTO MMPABOBOE
roCcyJapCTBO KaK COCTOSIHUE, a HE KaK KaTeropusi, BRICTYIACT UACAIBHON MOJCIBIO Pa3BU-
THS, CBOETO POJIa BEKTOPOM HAIPABJICHUS, B CTPOHY KOTOPOTO CTOUT M HY)KHO CTPEMHUTh-
cs. Ho 25 net nazan OcHoBHo# 3akoH Poccun npsimo ykaszan, uto «Poccus ectb neMokpa-
THUeCKOe (e/lepaTHBHOE MPABOBOE TOCYAAPCTBO...» , TEM CAMbIM Ha 3aKOHOAATEIHHOM
YPOBHE YCTaHOBWJI COCTOSHHE TOCYAapCTBa B paMKax IPaBOBOU nesTeabHOoCcTH. [loMrMo
9TOTO OCHOBHOW 3aKOH COAEPIKUT M HEKOTOpPBIE HOPMBI, KOTOPHIE B COBPEMEHHOCTH II0
KaKUM-TTHOO0 MPUYUHAM HE UCTIOIB3YIOTCS, YTO B CBOIO OYepeab UCIIONb3YETCs OMIO3HIIN-
OHHO HACTPOCHHBIX TPaXKJIaH KpPHUYaTb O HECOOTBETCTBHUM CyIecTByromero B Koncrury-
nuu PO mpaBomopsiaka M IMOJIOKEHHUS BEIIed B paboTe TOCYAapCTBEHHBIX HHCTHTYTOB
Poccun ¢ peabHOCTBIO FOPHNYECKOI KI3HI .

Cornacno Texkcty Koncrutynuu P®, «eauHCTBEHHBIM MCTOYHMKOM BiacTH B Poccuii-
ckoii denepanu SBISIETCS €€ MHOTOHAIIMOHATBHBIN Hapozl»3. B cBoro ouepeny «Hapon
OCYIIIECTBIIICT CBOIO BJIACTh HEMOCPEICTBCHHO, a TAK)KE Yepe3 OpraHbl TOCYIapCTBECHHOMN
BJIACTH M OPTaHbI MECTHOTO CAMOYIIPABJICHHUSY , YTO MPE/NOIAraeT HaM C TIOJTHOM YBEPEHHO-
CTBIO TOBOPUTH O TOM, YTO OOIIIECTBEHHBIE BO3JICHCTBHS, OTPAKEHHBIC Yepe3 00IIEeCTBEHHOE
MHCHHUE M 4epe3 CUCTEMY IpeoOpa3oBaHMs OOINECTBEHHOTO MHEHHUS B MPABOBYIO 0a3y (BbI-
OOpBI pa3IMUHBIX YPOBHEH, peepeHayMbl, U MpoUee) BO3AEHCTBYIOT Ha MMPABOBYIO CHCTEMY.
B xoHTEKCTe BBHIMIEH3I0KEHHOTO XOTENOCH OBl BEIIBUHYTH TE3HUC O TOM, YTO OOIIECTBEHHOE
MHEHUE U €T0 CHJIA SBIBIIOTCSI HEOOEeMIIEMBIM JIBUTATEINIEM TIPaBa U IPeoOpa3oBaHMUsL.

Coruonornyeckasi TCOpUs MpaBa B CBOEM KIIFOUE HauOoJIee SIBCTBEHHO JCMOHCTPUPY-
€T HaM, 9TO CBOE «IIpaBO» MOTYT CO3JaBaTh Pa3IMYHbIE OOIIHOCTH H JUIA STUX OOUTHOCTEH
YCTaHOBJICHHBIE UMH HOPMBI OyIyT BBICTYyHaTh OOS3aTENBbHBIMH JJISl HCIIONHEHHUS BCEMHU
YJIEHAMHU COOOINECTBA. 3/1eCh CTOMT OFOBOPHTH, YTO POXKICHHE KAKHX-IMOO HOPM B 3aMK-
HYTOM OOITHOCTH HE MCKIIIOYACT MIPABOBOTO XapaKTepa dTUX HOpM. Beas mocyaurte camu:
mo0asi coBpeMeHHas OpraHu3anus — OyIb TO MPEINPHATHE IO MPOU3BOACTBY, (hHUHAHCO-
BOE YUpexkIeHHe, TpodCOr03 WIH KaKoe-In00 MHOe 00beJMHEHNE Ha YCTAHOBIIEHHBIX Ha-
yaJjiax, ClIOCOOHBI CO3/1aBaTh HA O(PHIMATIHLHOM YPOBHE CBOM JIOKaJbHBIE HOPMBI. CaM Ipo-
[IeCC POXKICHHSI JTOKATHHOTO JOKYMEHTA: Oyab TO MPOW3BOJACTBCHHAS MHCTPYKITUS, TOJDK-
HOCTHBIE 0053aHHOCTH, OOS3aHHOCTH IO TEXHUKE O€30MaCHOCTH, PETIIAMEHT Ha BBIMTOJTHE-
HUE YCTaHOBJICHHBIX NPOIEAYp U MPOYUE aTMHUHHCTPATHBHBIE JOKYMEHTHI Ha IEpPBOHA-
YaJIbHOM 3Talle CBOCTO POXKIICHUS W Ha MPOTSKCHUU CBOCH IOPUIMYECCKOW KU3HU OyIeT

! Co0panue 3akoHomatenscTBa PD, 04.08.2014, Ne 31, ct. 4398.

? 31eCh CTOMT OTMETHTH, 4TO B JEHCTBUTENBHOCTH CYIIECTBYIOT HOPMBI KOHCTHTYLHE P®, koTopsIe
MIPEANONAraloT IPaBOMOYHsI, HO He 00S3aHHOCTH, KOTOPBIE OCTAIOTCSl HE BOCTpeOOBaHHBIMH B TOH Mepe, Ka-
KyI0 IepBOHadaIbHO Hamemsnia ux Koncruryrms PO. Tak game Bcero roBOopsST 0 HEBOCCTPEOOBAaHHOCTH IIpa-
Bomouuil Koncrurynnonsoro Cyna P®, B yactu TOro, 4ro npaBoMouus, ykazaHasle B cT. 100 Konctutynuu
PO npenmnonarator cocraenenue [locnanus Cosery ®Denepanun. Ho naHHBIE BO3MOXKHOCTH IO KaKUM-JIHOO
MIPUYMHAM HE HUCTIONB3YIOTCS, XOTS OYEeHb OBLIO ObI MOJIE3HBIM MPABOMPUMEHUTENSIM U HOPMOTBOPIIAM 3HATh,
KaK TOBOPUTHCS, «U3 MEPBBIX YCT» 00 COCTOSTHUH KOHCTUTYLIMOHHOTO CTPOSI U COCTOSIHUSI 3aI[UTHI KOHCTUTY-
IMOHHBIX TIPaB.

3 Mynkr 1, crates 3 Korctutyrmm PO.

4 ITynkr 2, crates 3 Koncrutynuu PO.

145



COTIPOBOXKIATHCSI OOIIECTBEHHBIM MHEHHEM. Benpb A cOCTaBieHHs KaKOTro-InOO JOKY-
MEHTa MPUBJICKAIOTCS CIELHUAIUCTBI U3 CBOEH OTPOCIHU, KOTOPbIE M BBICTYIIAIOT 3JIEMEH-
TapHBIM HOCHUTENIeM OOIIECTBEHHOTO MHeHwus. l[Ipomyckas depe3 ceOsi 0OLIECTBEHHYIO
OLIEHKY IPOMCXOMSALIMM COOBITHSM U SIBIICHHUSIM JIOKAJIbHBIE HOPMOTBOPIIBI HE YYUTHIBATD
00IIIeCTBEHHOE MHEHHE HECIOCOOHBI, TTOCKOIBKY CaM KOJUIEKTHUB B JAIbHEHIINM dYepes
CBOIO peaNIbHYIO MPAKTUKy OyJeT OCYHIeCTBIAThH MpeaioxXeHHble HopMbl. Ho, ecim mipen-
CTaBUTh, YTO U3HAYAIBHBIN JOKYMEHT OBLI CO3/IaH ajeKO OTCTPAaHEHHBIM OT JKU3HH CyOb-
eKTamMu (4TO MpoOJEeMaTHYHO, HO CIIy4aeTcss B PEalbHOCTH), TO CWJIa OOLIECTBEHHOTO
MHEHHUSI KOJJICKTHBa OyJIeT BO3JEHCTBOBATh HAa WUMIICPATUBHBIN ammapar yTBEpAWBIIAN
JTaHHBIE HOPMATHBEI 1 B KOHEYHOM UTOTE TIpeo0pa3yeT NepBOHAYAIbHBIN JOKYMEHT, KOTO-
pBIil co3maBan onpeAenEHHbIe CIOKHOCTU ISl BHIMONHEHUS TPYAOBBIX (DYHKIMH WM AJIS
BBITIOJTHEHUS TPOLEAYPHBIX paboT. TeM caMbIM MBI TOBOPHUM O TOM, YTO OOIIECTBEHHOE
BOCIIPUSITHE NPUHUMAEMBIX HOPM, B pPaMKaxX COLUOJIOTMYECKOW TEOPUU IpaBa, SIBISIETCS
HEOOXOMMBIM 3JIEMEHTOM TpU (OPMUPOBAHUK CaMOTO IpaBa; CO3JaHHE HOPM, KOTOPbIE
He OyIyT UMETh OTTOJIOCKH B OOIIECTBEHHOM CO3HAaHHMU M KOTOpBIE HE OYIyT M3-3a STOTO
paboTtaTh B JOIDKHON Mepe — OyAyT NMpH3HAaHBl HUYTOXKHBIMU M HE MMEIOIIUMHE MPaBo Ha
cBo€ cyiiectBoBanue. MimenHo no manHou nmpuuuHe KoHctutynus Poccuiickoit denepa-
LMW OTpEeNNiia B CBOE BpeMsl 3HAYUTEILHOE MECTO OOIIEeCTBEHHBIM MHCTUTYTaM M TO-
HUMAaHHIO IEMOKPATUYHOCTH BCEH CHCTEMBI TOCY1apCTBEHHBIX HHCTUTYTOB.

VKa3aB B TeMaTHKE TOJI0XEHHE O «KMBOM TPABE»', HAIOMHHM, YTO MOMHMO COIHO-
JIOTUYECKON TEOpHH IpaBa, B COBPEMEHHBIX IIKOJIAX CYIIECTBYIOT M MHBIE BO33PEHHUS Ha
1IpaBo ¥ ero npupody’. Ho coBeplIeHHO He 3aBHCHMO OT TEOPHH IPOMUCXOKICHHS MpaBa,
C Hamei TOYKH 3PEHUS — HEBO3MOXKHO MPABO OTCTPAHHUTh OT MHCTUTYTOB OOIIECTBAa, He-
BO3MOXKHO pa3rpaHUYUTh HOPMBI M PEAbHOCTh — KaK HEBO3MOXKHO OTIENHUTH IPABO OT
obmectBa. CoBpeMEHHBIE MOJUTUYECKUE IPABOMOPAIKHA MEXIYHAPOIHOTO IMOJIUTHKO-
IIPaBOBOTO TIPOCTPAHCTBA MPEAIIONAraloT OOIIECTBEHHOMY MHEHHUIO M CaMOMY COLIMYMY
pasnuyHbIe (DOPMBI CBOETO B3aUMOACUCTBHS (OT AUKTATYPHI OOMIECTBEHHOTO MHEHHUS JI0 €r0
IIOJTHOTO TIOJIaBJICHHUS HA TOCYJapCTBEHHOM YPOBHE), YTO CKa3bIBAETCS HA MEPCIEKTHBHOM
MO/IEITN CYIIECTBOBAHMS TAKOTO 00pa30BaHMs, HO B JIFOOOM CIIydae CHila BOCIIPUSATHS HOPM —
€CTh KJIFOUEBOM AMEMEHT /17151 IOHUMAaHHMsI YPOBHS MOJIUTUKO-IIPABOBOTO PEKUMA.

AKTyaJlbHBIE BBI30OBbI COBPEMEHHOCTH TUKTYIOT HAM HEOOXOAMMOCTH OIEPATHBHOTO
pELIeHHsT CIOKHUBLICHCS HANPSHKEHHOW CUTyallMd B TOM WM MHOH cdepe deIoBedecKou
nesTenbHoCcTH. [10 TMOHATHRIM TpUYMHAM (B paMKaX Hay4YHO-TEXHHYECKOTO Mporpecca)
B3aUMOJICUCTBHE IO CKOPOCTH NE€pPEAaun JaHHBIX BECbMa YBEJIMYWIOCh, HO BOSHUKAET BO-
IIPOC O TOM, HACKOJIBKO U3MEHWJIOCh Ka4eCTBO B3aMMOECHCTBUS Pa3HbIX HHCTUTYTOB Ipa-

! OTMeTHM, 9TO JOKTPHHATBHOE H3yUeHHE JAHHOM TCOPHH MPOMCXOYKICHHUS [IPaBa HE MPEKPAIIACTCS YHKE
JOCTAaTOYHO JABHO, X HEKOTOPBIE HCCIEIOBATENN YAENAIOT JaHHOMY SIBICHHS AOCTATOYHOE MECTO B COBpe-
MEHHO mpaBoBo# Hayke. CM. Hamp.: Bapgansan ['.K. Counonoruyeckas Teopus nmpasa. MoHorpadus. M.:
Axagemudeckuii mpoekT, 2007. 439 c.; Counonorndyeckoe HampaBieHHe BO (HpaHIy3cKoi Teopuu mpasa / Jly-
koBckas JI.1.; Ots. pexn.: Tymanos B.A. JL.: U3x-Bo Jlenunrp. yH-Ta, 1972. 128 c.; Koncrutymust Poccuiickoit
®enepanmu — npaBoBasi OCHOBA Pa3BUTHS COBPEMEHHOHW POCCHHCKOI roCyfapCTBEHHOCTH: €O. CT. IO MaTep.
MexayHap. Hayd.-pakT. KoH}., mocsml. 20-metnro Koncturynmum Poccwiickoit denepanuu (B paMkax
VI CapartoBckux mpaBoBbix uteHui, Caparo, 19—20 centsiops 2013 r.) / mox o6mr. pen. C.A. Benoycosa;
OI'BOY BIIO «CapartoBckasi rocyfapcTBeHHas ropuauueckas akagemusi». Caparos: U3p-so ®I'BOY BIIO
«CaparoBckas rocyiapcTBeHHAs IopHInUecKas akaaemMus», 2014. 392 c.

2 OCHOBHBIMI HATIPABICHHAMH K TIOHUMAHHIO IPHPOJIBI PABA BHICTYIAIOT CIIEAYIOIIHE: MaTPHAPXaIbHasT
TEOopHs, JOTOBOPHAS TEOPHsI, TEOPHS HACHIIHS, PAcOBasi TEOPHs, HCTOPUIECKAsl TEOPHS IIPaBa, KIACCOBBIE TEO-
pHY BOHHKHOBEHHMS TIPaBa, TEOJIOTHIECKast TEOPHs, IOPHIMIECKUH NO3UTUBH3M, Teopus «EcTecTBeHHOrO 1Mpa-
Ba» ¥ HOPMaTHUBHCTCKAs TEOPHS TIpaBa.
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Ba M rocyJapcTBa. Beap Npu paspemieHHH MECTHOW, pEeTrHOHATBLHOW WiH (denepalbHOM
HpO6J’I€MBI — Ba)KHEUIIINM DJIEMEHTOM GYI[CT HE CTOJIBKO YJIOBJICTBOPCHHE BBIMICCTOANIUX
MHCTAHIIUN, CKOJIBKO OOIECTBEHHAsI OIICHKA JICUCTBUN MYHMIIUIAIBHBIX, PETHOHAIBHBIX
nwin (enepantbHBIX OpraHoB ympasieHus. [IpogensiBas paboThl IO PEMOHTY aBTOMOOMIIb-
HBIX JOpOr, NpOBCIACHHUIO ra3mb1zn<aum/1 HaceJEHHBIX IIYHKTOB, 3aMCHa KaKHAX-JIH0O0 KOM-
MYHaJIbHBIX CETEH M IIPOYEE MPOUCXOAUT I0J HEIOCPEACTBEHHBIM yYacTUEM IIPABOBBIX
HOPM JIEHCTBYIOMIETO 3aKOHOJATENhCTBA. HO MOTpEeOHOCTH MHIUBUAA H COIUYMa COBEP-
[IEHHO MMPaBOMEPHO CIIOCOOHBI 3TH HOPMBI H3MEHSTHh MyTEM COBEPIIEHHO JIETATFHBIX HWH-
CTUTYTOB. Benp cama Teopus «OKUBOTO» TpaBa (WJIM COLIMOJIOTUYECKas! UIH €CTECTBEHHO-
IIpaBOBas TEOPHUs MpaBa) U TOBOPUT BCEM HaM O POJIHM OOIIECTBEHHBIX 3alPOCOB B paMKax
(hopMupOBaHUS IPABOBOW CHCTEMBI TOCYAapCTBA.

IToaBozsg UTOT HACTOSIIMM TE3MCAaM OTMETHM, YTO COBPEMEHHYIO IIPaBOBYIO JOKTpH-
HY COCTaBIISICT MHOXECTBO 3JICMCHTOB, MHOTHE U3 KOTOPBIX COBEPIICHHO O0OCHOBaHHO
BO3MOXKHO aCCOLMUPOBATh C MHCTUTYTaMH TPaKJAHCKOTO OOIIECTBA U OOIIECTBEHHBIM
MHCHHEM. HCHHOCTHBIG CYXKIOCHHS MTO3BOJIAIOT BBIABUTH PCAIBHYIO KAPTHHY OLUCHKU 3aKO-
HOAATCIIbHBIX HOPM, OLHCHKU NCATCIBHOCTU IOCYAApCTBCHHBIX MHCTUTYTOB, OLICHKHU JJIC-
MEHTOB MEXaHU3Ma TOCyAapCTBa, BBIABHUTH MPEANOYTECHUS U MOXKENIaHus B pamkax (op-
MUPYIOIINXCS 3aKOHO/IATENBHBIX HOPM H Tpoyee. B 3To# CBS3M MBI MOKEM TOBOPHTH, YTO
OOIIIECTBEHHOC MHEHHE BBICTYIIACT OE3yCIIOBHBIM 3JIEMEHTOM (hOPMHPOBAHHS U OLICHKH
IIPaBOBOI CHCTEMBI COBPEMEHHOT'O POCCHIICKOTO TOCYIapCTRa.

Cnucok HCIO0J1b30BAHHBIX HCTOYHHKOB U JIUTEPATYPbI

1. Koncrurynus Poccuiickoit denepanuu — mpaBoBas OCHOBa Pa3BUTHsI COBPEMEHHOM pOCCUHCKOM Tocy-
JApCTBEHHOCTH: ¢0. CT. M0 MaTep. MexayHap. Hayd.- MpakT. KoH(., mocesmy. 20-netuio Koncrutymuu Poc-
cuiickoit denepannu (B pamkax VI CaparoBckux npaBoBbix urenuit, Capatos, 19-20 centsops 2013 r.) / mox
o6m. pen. C.A. benoycoa; ®I'BOY BIIO «CapartoBckas rocyIapcTBeHHas Iopuandeckas akagemus». — Capa-
toB: Uzn-Bo ®I'BOY BIIO «CapatoBckas rocyIapcTBEHHas IOpuAnIecKas akageMus», 2014. 392 c.

2. Kopomnes E.C. IIpaBoBas momutika 1 o0IIeCTBEHHOE MHEHHE B KOHIETIIIMH COBPEMEHHOTO I'OCyIapCT-
BEHHOTO pa3BuTHs obmiectsa u npasa / LAP LAMBERT Academic Publishing / ISBN-13: 978-3-659-94126-9.
2016. 488 c.

3. Bapmansun I''K. Conmonornueckas teopus npasa. MoHorpadus. M.: Akagemudeckuii npoext, 2007.
439 c.

4. Coumosniornyeckoe Hanpasienue Bo (paniry3ckoit Teopun npasa / Jlykosckas J[.1.; OtB. pen.: B.A. Ty-
maHoB. JI.: U3n-Bo Jlenunrp. yu-ta, 1972. 128 c.

VK 347.22.02

IF'OCYJAPCTBEHHASN KAJACTPOBAS OLIEHKA:
INPOBJIEMBI TEOPUU U ITPAKTUKH

K.A. Kopwynosa
MaructpanT HCTUTYyTa TpaBa ¥ HAMOHAIBHOH 0€301acHOCTH
TamO0BCKOTO TOCYAapCTBeHHOTO yHUBepcuTeTa nMeru [.P. [lepxasuHa
(TamboB, Poccwuiickas Denepartist)

T'ocyoapcmeennas oyenka 6 PD, npoxods nenezkuii nyms pazeumusl, ciedyem 3a 6cemu nepe-
MEHAMU 8 IKOHOMUUECKOU, COYUAnbHOU noaumudeckoll cgepax. Ilocmosnnvle usmeHeHuss 3aKOHO-
Ooamenvbcmea, KaK 6 cepe 0opawjerus Hed8UHCUMOCIU, MAK U 8 CAMOU OYEHOYHOU 0esAMeNbHOCIU,
AGNAIOMCA 8AHCHLIMU COCTNABTAIOWUMYU HA pbiHKe Hedsudxcumocmu. Onpedenenue Kadacmposol
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CMOUMOCTU — UPE3BLINATIHO BAICHBLI BONPOC, 3AMPALUBAIOWUL UHMEPECbL KAK 6l1A0eIbYECE HeO8U-
JHCUMOCNU, MAK U NYOIUYHBLE UHINEPECHL.

Kniouesvie cnosa: cobcmeennocms, 00beKmbl HEOBUNCUMOCMU, 0OBEKMbl KANUMAIbHO20
CMpOUmMenbCmead, PolHOYHASL CMOUMOCHb, KAOACMPOBAs CIMOUMOCMb, 20CYOAPCMEEHHAs KA0ACm-
Po8as OyeHKa.

«Kaxnplii BnpaBe MMETh UMYIIECTBO B COOCTBEHHOCTH, BIQJIETh, IOJIb30BATHCS H
PACTIOPSKATHCS MM KaK €IMHOJMYHO, TAK M COBMECTHO C JPYTHMH JHIAMI»' — YKa3aHo
B 4. 2 cT. 35 Koncruryiuu P®. Mimest npapa, kaxblii COOCTBEHHUK HECET U 00S3aHHOCTD —
yIUIaYMBaTh COOTBETCTBYIOIIME Haoru U cOopsl (c1. 57 Koncturynuu P®). B 2015 roxy
BCTYImMIM u3MeHeHust B HamoroBsii xomekc P®?, koTopble 0GO3HAYMIN KamacTPOBYIO
CTOMMOCTh OOBEKTOB HEJBMKMMOCTH KaK HajioroobyiaraeMyto 6a3y, mpudeM ObLUI onpe/e-
JICH TIEPEXOAHBINA MEPUOJ, B TEYCHHE KOTOPOTO OCYIIECTBIISICTCS MEpepacyeT HAJIOTOBBIX
CyMM B COOTBETCTBHUE CO 3HAYCHUSIMU KaaacTpoBoil croumocTH K 2020 rogy no mepe mnoa-
TOTOBJICHHOCTH cyOBeKTOB. B mocmanmu ®enepansaomy Cobpanmio PO ot 1 mapta 2018 1.
[pesunent P® B.B. [IyTuH oTMeTHII, 4TO HEOOXOIUMO: «yTOUHUTh MEXaHU3MBI pacuyéra
HAJIOTa, a TAaKXKe OIpeIeICHNs KalaCTPOBOM CTOMMOCTH HEJBUKUMOCTH. B nrobom cirydae
OHA He JI0JDKHA [PEBBIIIATH PEATbHYIO PHIHOYHYIO CTOMMOCTBY .

JIJIsl COBEpIIICHCTBOBAHUS TPOICAYPHI KaJacTPOBOM OIICHKH ACHCTBYET ¢ 1 stHBaps
2017 rona ®enepanpubiii 3akoH OT 31 uronsa 1998 Ne 237 «O rocyaapcTBEHHOM KalacTpo-
BOI1 OLEHKM»', B KOTOPOM MpPELyCMOTPEH HOBBII HOPSIOK IPOBEICHNS TOCYAAPCTBEHHOI
Ka/IaCTPOBOM OIIEHKH ITOCTOSIHHO JEHCTBYIONIUM CICITHATM3UPOBAHHBIM TOCYAapCTBEH-
HBIM OI0JDKETHBIM yupexaeHneM cyowsekTa Poccuiickoit @enepanun. 3a Takum yupesxae-
HUEM 3aKperuisieTcss KOMIUIEKC (DYHKIUI, HalpaBICHHBIX Ha HEMPEPHIBHOE COIPOBOXKJIEC-
HUE TIpoIiecca ompeieNieHus] KaacTpoBoil ctonMoctd. OOpaTuM BHUMAaHHWE, YTO TOCYyap-
CTBEHHAs KaJacTPOBasi CTOMMOCTh OOBEKTOB HEIBHUKMMOCTH ONPEIACIIICTCS B XOJE rocy-
JApCTBEHHOW KaJacTPOBOM OLICHKH, OCHOBAHHON HA METO/IaX MacCOBOU olenkn . B omgaom
ordeTe 00 OIICHKE Ha OCHOBE METOJOB MAacCOBOT'O MOJEIHPOBAHHS MOXKET OMPEAEISATHCS
CTOMMOCTB COTEH THICSY 0OBEKTOB HEIBIPKHUMOCTH.

OpHaKO BO3HUKAIOT CJICAYIONIUE MPOOIEMBI BO BpeMs MPOICIYpPhl FOCYAaPCTBEHHOM
KaJIaCTPOBOM OIEHKHU: HE Pa3BUT PHIHOK HEIBIKUMOCTH TO TEM WU WHBIM O00BEKTaM, 4TO
BBI3bIBACT CJIOKHOCTh B HAXOXKICHHH OOBEKTOB-aHAJIOIOB, OTCYTCTBYET HH(OpMAIIUU
0 1IeHO00Opa3yronux (akTopax 0OBEKTOB OICHKH (BHJ, 00BEKTA, TOJ] IOCTPOMKH, MaTepUal
CTeH W JIp.), KOTOPBIE CYIIECTBEHHBIM 00pa3oM BIHMSAIOT Ha IieHy oObekra. bomee Toro,
6 mapra 2018 roga Ha 00mecTBeHHBIX ciaymanusx OomecTBeHHO# manatel PO «3akoHo-
JaTeIHbHOE COBEPIICHCTBOBAHNE MHCTHTYTA OCIIAPHBAs KAZaCTPOBOH CTOMMOCTH»® MHOTHE
9KCIIEPThl YKa3bIBAIM CYIIECTBYIOIIUE MPOOJIEMBbI MPUEMIIEMbIE KaXIOMy CyObekTy PD
IIPH OIPEJIeIIeHNH KaJacTPOBONH CTOMMOCTH: KaK OTCYTCTBHH IIEHOOOpa3yIomux (HhakTopoB

! Poccmiickas razera. 1993. Ne 237.

2 Poccmiickast rasera. 1998. Ne 148-149.

} Hocmanue Ipesunenta PO B.B. Ilytnna ®enepansnomy Cobpannio PO ot 1 mapra 2018 r. // CIIC
«[apart». URL: http://www.garant.ru/hotlaw/federal/1182611/ (nata obpamenus: 15.05.2018).

* Poccuitckas rasera. 2016. Ne 146.

5 Metomuueckie yKa3aHus 0 FOCYapCTBEHHON KaaacTpOBOH OLEHKe (YTB. MpHKa3oM MHHIKOHOMPA3BH-
tust Poccun ot 12.05.2017 r. Ne 226) // CTIC Koncynprantllmroc URL: http://www.consultant.ru/ (zata obpa-
menust: 20.09.2018).

¢ Cnymranms OGmecTBenHoi manatst PO «3aKOHOIATEIBHOE COBEPIICHCTBOBAHIE HHCTHTYTA OCIAPHBAS
KagacTpoBoi cromMocTH» // OduuuanbHbId caiiT oOmecTBeHHOH manatel [DmekTpoHHBIH pecype]. URL:
https://www.oprf.ru/press/conference/3233 (nara obpamenus: 26.08.2018).
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JUT 3HAYUTEIHHOTO KOJHYECTBA OOBEKTOB HEABIKMMOCTH: TOJl ITOCTPOWKH, MarepHal,
OKC =e cBsi3aHBI ¢ KaJaCTPOBBIMH HOMEpaMH, OTCYTCTBYET Ha3Haue€HHE OOBEKTa W T.1.;
TEeXHUUYECKasl OIMOKA, HEJOCTOBEPHBIC CBEICHHSI.

Jiis 3amuTsl HHTEpEcoB (GU3NIECKUX U IOPUINIECKIX JIUI 3aKOHOAATENh IIPEAYCMOT-
pell BO3MOXXHOCTh «OCIIApUBAHUSD) PE3YJbTATOB rOCYNAPCTBEHHOW KaJlaCTPOBOH OICHKH.
3akoHOaTeNbCTBOM P® mpeaycMOTpeHO HECKOIBKO BapHaHTOB JAJIS OCIApUBaHHS Kaja-
CTPOBOM CTOMMOCTH: OOpPaTUTHCS B KOMHUCCHIO IO PACCMOTPEHHUIO CIIOPOB O Pe3yiIbTaTax
oTpesieNIieHns KaaacTpOBOi CTOMMOCTH 00 B cyA. OmHaKo s FOPUANYECKUX JIAI 0Opa-
HICHNEC B KOMHUCCHH SBJIACTCSA 00s13aTEIbHBIM 9TaIlioM, 4TO HE Tpe6yeTc;1 JJIsL (i)I/ISI/I‘IeCKI/IX
mui. [Ipu 3TOM, paccCMOTpeHHE B KOMUCCHH MMEET PsiJi IPEUMYIIECTB Tepe]] CyIeOHbBIM:
OBICTpOE paccMOTpeHHe cropa (B TEUYCHHE MecCsIa), OTCYTCTBHE CYICOHBIX pPacXoJloB,
B TOM YHCIJIC, HeO6XOI[I/IMOCTI/I yiutaduuBaTh IrOCIOUUINHY,; BO3MOXXHOCTE OCIIOPUTH peIc-
HHUC KOMUCCHUH, €CIIM OHO HC YCTPOUT 3asABUTCIIA, B CYI[€6HOM TOpsAAKE.

I'paxxnane UMErOT mMpaBo 0OPAaTUTHCS B CYA U TOTO YTOOBI: 00KaJIOBaTh PEIICHUE KO-
MHUCCHH W OCTIOPUTH PE3yJbTaThl KaJacTpoBOi oreHKH. CpOKH 10 0OpaIlleHHIo B CY 110
,[[aHHOfI Kareropuu Aej1 COCTaBJIACT IIATh JICT. OI[HaKO HCJIb34 OCIIOPUTH NPCABIAYIIYIO Kaaa-
CTPOBYIO cTOMMOCTh. CpPOK pacCMOTpPEHHS TaKHX JIENl — JIBA MECsIa, KOTOPBIA MOXET OBITh
po0JIeM B CBSI3M CO CIIOKHOCTBIO Aeia. B coorBercTBHU co cT.cT. 79-80 Konekca agMuHM-
cTparuBHOTO cynonpou3BojictBa PO (manee — KAC P®D): «B cirydae BOSHHKHOBEHHS BOIIPO-
COB, TPEOYIOIIHX CIEIUATBHBIX 3HAHUI B 00JIACTH OIEHOYHOU JIESITeNBHOCTH, CY/I 110 X0/1a-
TAiCTBY IIMIIa, YYaCTBYIOIIErO B JieJie, WM 110 CBOSH MHHUIIMATHBE Ha3HAYaeT SKCIEepPTH3Y,
OIpe/IeNIsis KPYT BOIPOCOB, TIOUIEHKAIINX PA3PELICHHIO TIPH €€ IPOBEICHHI» .

CTONKHOBEHHE IBYX OTYETOB O OJHOMY A€y IMPUBOAUT KO MHOTUM Bompocam. J[i1s To-
ro 4TOOBI UX PElIUTh, IOCTATOYHO WU3YUYHTh 3apyOSKHYIO0 CYACOHYIO MPAKTHKY. 3a pyOemom
TaKue TPOOIIEMBI, KaK ITPaBUIIO, He BO3HHUKAIOT. B cymeOHBIX mporieccax GUTrypupyIOT HE IBa,
HE TpU, HC IATb AOKYMCHTOB, IOATBCPKIAIONIUX HIIM OIIPOBEPraromivx PbIHOYHYIO CTOU-
MOCTb, a BCETO OJIMH — 3aKII0YEHHUE IKCIIEPTa, KOTOPOE OUSHb TOYHO OTPaXKaeT CyTh BOIPOCaA.

Ecnn mo pesynbpraraM paccMOTpeHHUS aJMHHHACTPATUBHOTO Jieia CYJ yIOBIETBOPSET
3asABJICHHBIC NCKOBBIC TPeOOBaHUS 00 YCTAaHOBJICHHUH KaJacCTPOBOM CTOMMOCTH B pa3Mepe
PBIHOYHOH CTOMMOCTH, TO B PE30JIIOTUBHON YaCTH YKa3bIBaeT HEIOCPEACTBEHHO KaJlacT-
poBas CTONMOCTh O0BEKTa HEABMKHMOCTH. J[aHHOE pereHre MOKEeT OBITh 00)KajJoBaHO
B alICJUIAIMUOHHYIO MHCTAHIIUIO B TCYCHUC OJTHOI'0 MECsAlla CO AHA NMPUHATHA PCIICHUA Cy1a
B OKOHYATEJIbHOU (hopMe.

Ha mocnemneit craguy BO3HUKAET elle OJMH HEMAaJI0 Ba)KHBIN BOIIPOC — pacIpejerne-
HHE CYIeOHBIX pacxomoB. /o HacTosAImEero BpeMeHH He ChOpMHpOBaHA EIMHOOOpa3Has
cyJeOHas MPaKTHKa OTHOCHUTENFHO MOPS/IKA paclpeelieHus: CyIeOHBIX pacXoJloB IO Jie-
JaM 00 OCTapUBaHHWM PE3yJITATOB OIPENEICHUsS KaJacTpoBoi crommoctd. Cyabl mpH-
JEPKUBAIOTCS Pa3HBIX MO3UIMH MO JaHHOMY Bompocy. CyneOHbIe pacXo/sl pacupemens-
[0TCS 10 Oo0mMM TpaBwuiaM, B ToM gucie coriacHo cT. 111 KAC P®. Ocobennoctu pac-
MIpPENIeNICHUs CYIOHBIX PAacXoJ0B ObLIM Takke omnpeneieHsl [locranoBnenuem Konctuty-
unoHHOro Cyna P® ot 11 uronsg 2017 r. Ne 20-TT%.

! Poccuiickas razera. 2015. No 49.

? Mocranosnenue Koucruryumonsoro Cyna PO or 11.07.2017 Ne 20-I1 «Ilo meny 0 mpoBepke KOHCTH-
TYLMOHHOCTH ToJIoXeHui crateu 111, yactu 5 cratbu 247 u myHkTa 2 yactu 1 crareu 248 Koxpexca anmMunu-
CTpaTHBHOTO cyaomnpousBoiacTBa Poccuiickoit denepaunu, yacteit 1 u 2 crateu 110 ApOutpaskHoro mporec-
cyanpHOTO KoJiekca Poccuiickoit denepannu B cBs3u ¢ xanodbamu rpaxnanki H.b. CroboasHuk u ¢penepansb-
HOTO TOCYIapCTBEHHOTO OIOKETHOro yupexknaeHus «Poccuiickuil cembckoxossiicTBeHHbIH meHTp» // CIIC
«Koncynprantllmocy. URL: http://www.consultant.ru/ (nata obpamenus: 28.09.2018)
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Takum 00pazoM, TocymapcTBeHHas omeHKa B PD, mpoxoms HENEeTKuid IyTh pa3BUTHS,
ClIeyeT 3a BCEMH IEpeMEHAMH B SKOHOMHYECKOM, COIMAbHOW IMOJUTHYECKOH chepax.
[TocTosiHHBIE U3MEHEHMSI 3aKOHOATEILCTBA, KaK B chepe 0OpalleHus] HeIBHIKUMOCTH, TaK
¥ B CaMOW OIIEHOYHOW JesITeTbHOCTH, SBJSIOTCS BaKHBIMUA COCTABIISIOIIMMHI Ha TIOCTOSH-
HO MCHAIOMIUMCA PBIHKE HCABHUKXHWMOCTH. HpaBI/IHLHBIe 1 TOYHBIC PE3YJIbTAThl KaJacTpo-
BOH OIICHKH O0BEKTOB HEIBUKMUMOCTH CIIOCOOCTBYIOT HE TOJBKO MOMOJIHEHUIO OIO/KETOB
MYHHIIMITATBHBIX 00pa30BaHUM, HO UMEIOT M SKOJIOTHYECKYH0, OPraHU3alMOHHO-TEXHOJIO-
THYECKYT0, HHPOPMAITHOHHYIO M CONMAIbHY0 3¢ deKTHBHOCTE. He cimyuaiiHo B HacTosIee
BpEMs B LIEHTPE MPUCTAILHOTO BHUMaHMsI KaK CO CTOPOHBI FOCYAapCcTBa, TaK CO CTOPOHBI
o0I1iecTBa B I[EJIOM OCTArOTCSI BOIPOCH B cdepe Hanoroobioxenus. M3ameHnenus B ooe-
CTBe, MacIITabHOE Pa3BUTHE PHIHKA HEABM)KUMOCTH, HHCTUTYT COOCTBEHHOCTH B IIEJIOM —
Bce 3TO CPOPMHUPOBATIO HEOOXOAUMOCTh B peOpPMUPOBAHUHU 3aKOHOJIATEIILCTBA B chepe
HaJiora Ha HEABUKUMOC UMYIIIECTBO B Poccumn.

Cnucok HCIO0J1b30BAHHBIX HCTOYHUKOB U JIUTEPATYPbI

1. Koncruryuus Poccuiickoit denepanun (puHATa BCEHapOAHBIM TrojocoBanueM 12.12.1993) (c u3m.
u qom. ot 21.07.2014 r.) // Poccuiickas razera. 1993. Ne 237.

2. ®epepanbhblii 3akoH oT 31 uronsg 1998 r. Nel46-®3 «Hanoroseiii kogexc Poccuiickoit @enepaunn
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PasbHOTO TOCYAaPCTBEHHOTO OI0KETHOTO yupexaeHus «Poccuiickuii cenbckoxo3siicTBenHblit nentpy // CIIC
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VK 342.72/.73

KOHCTUTYIIMOHHOE ITPABO HA ’)KU3Hb:
ONIPEAEJIEHUE U ITPOBJIEMbI PEAJIM3ALIUN

A.A. Kpyuununa
cTyaeHT JIeHMHTPaICKOro rocyaapctBennoro yuuepceutera umenn A.C. Iymikuna
(ITymuxwn, Poccuiickas ®@eneparius)

B pamxax oannoii cmamou, Hamu paccmompervl meopemuiecKue u npaKmuiecKue 0npochl,
CBSI3aHHbIE C MAKUM (DYHOAMEHMATLHLIM NPABOM — NPABOM HA JICU3Hb, 3AKPENLIEHHOM He MOJIbKO
Ha HayuoHarbHoM yposHe 6 Koncmumyyuu Poccutickoti @edepayuu, HO u Ha MeANCOYHAPOOHOM — 80
Bceobwe oexnapayuu npas uenogexa. Aemop paccmampusaem npaso HA JHCU3HL 8 WUPOKOM U
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V3KOM NOHUMAHUU, A MAKJHCe CPAGHUBAEN PA3IUYUHbIE MOYKU 3PEHUsl POCCULICKUX NPAB08edos Hd
npobnemy onpedenenus maxKo2o npasda. Buecme ¢ mem, 6 cmamve 0cCGeweHbl NPAKmuiecKue 60-
npocwl, 3ampazusaroujue npooiemy peanu3ayuu npasa Ha HCU3Hb, KOLIUSUU 8 MEXAHUZME €20 0XPa-
Hol u 3awumol. 11o umoey nposedeHHo20 Uccied08anus, asmopom Obliu NPEedloNCeHbL YU peule-
HUSL OCBAUICHHBIX 8 CINAMbe NPABOEbIX NPOMUBOPEUUTL, 6€0b NPABO HA HCU3Hb NOPOANCOAEm 8Ce UHbLe
npasa, Komopule, Npu €20 ympame, He UMEIOm HUKAKo20 cmbicia. Bce smo obycrasnueaem axmy-
AILHOCMb He MOAbKO NPOBEOCHHO20 UCCIeO08AHUS, HO U HEOOXOOUMOCHb GHECEHUS NPEOJIONCEHHBIX
U3MeHeHU.

Kniouesvie cnosa: npago na jicuzhvb, ROHAMUE NPABA HA HCU3Hb, PeANU3aylsl NPAGA HA JHCU3HD,
VOULICME0, YMbIUIEHHOE JTUULEHUE JHCUHUL.

Poccuiickas @enepanms — «IeMOKpaTUIecKoe (ellepaTHBHOE MPABOBOE rOCYIAPCTBO
¢ pecryOmKaHCKoit hopMoii mpasiteHns»' . Kak i mo6oe mpaBoBoe rocyaapcerso, Pocens
MTOTYMHSIET BCIO CBOIO JICATEIBHOCTH IMPaBy, «OyKBe U IyXa» 3akoHa. OCHOBHBIM IPaBOM,
napyembiM Koncturynueit Poccuiickoit denepanuu rpaxaaHaM CBOEH CTpaHbl SBISETCS
MIPaBO Ha JKU3Hb.

Yactp 1 crateu 20 Koncturyuu Poccutickoit denepaninuy riacut: «Kaxaplid umeeT mnpa-
BO Ha XH3Hb» . B cTathe 3 BeeoOueit JIEKJIapaliy IpaB YeloBeKa TaKkke 3aKkpersieHo: «Kax-
JIBIH YeIOBEK MMEET HPABO Ha XKH3Hb, Ha CBOOOJLY H Ha JIMYHYIO HEIPHKOCHOBEHHOCTBY .

JlaHHOE IpaBO COCTAaBJISIET OCHOBY IIPABOBOr0 CTAaTyca KakKI0ro MHAMBHUAA U SIBIISET-
s, Ha HAIll B3TJIs], OHUM U3 rnaBeHcTByomux. Kak nucan Maty3os Hukonait Urnatee-
Buu: «[IpaBo Ha ®u3Hb — TIepBoe (PyHIAMEHTAILHOE €CTECTBEHHOE MPaBO 4elloBeKa, 0e3
KOTOpOTO BCE ApPYTHe MpaBa JIMIIAIOTCS CMBICIA, MO0 TOKOMHMKAM HHUKaKWe IpaBa He
HyXHb»'. JlaHHyI0 TOUKy 3peHus pasaenser 1 Harambst Cepreesua Komecosa, paccMatpu-
Bas MPaBO Ha XHU3Hb KaK IIEPBOOCHOBY BCEX IPYTHX NpaB M CBOOOA» U «aOCONIOTHYIO
LEHHOCTh MUPOBOI LWBWIIM3AIMH, KOO BCe OCTallbHBIE MIPaBa yTPayMBAIOT CMBICT M 3HA-
YeHHe B CIIydae FHOeNH 4eoBeKay .

Ha ceromssamHwMii 1eHb, HE TOIBFKO OTEYECTBEHHBIE, HO U 3apyOeKHbBIE HCCIeI0BaTeNN
OTMEYAOT, YTO pa3pabOTKe W TPAKTOBKE OIPENEICHUS «IIpaBa Ha )XKH3HB» MOCBAILICHO HE
MaJIo CcTaTei, MOHOTpaduil U MaTepHajoOB Pa3IMYHBIX HAay4YHbIX KoH(epeHuuil. OgHaKo,
B POCCHHCKOUW TPaBOBOW cdepe Bce K€ UMEETCs Psifi CHIOPHBIX TEOPETHYECKUX U TPAKTH-
YeCKMX aCMeKTOB OMpeAeNIeHNs] U MEeXaHW3Ma JeWCTBHA, TAKOTO, Ka3ajloch Obl, IIepBOCTe-
IIEHHOT'O TIpaBa.

Ha wam B3risin, OIHUMH U3 OCHOBHBIX SIBJISIFOTCSI BOTIPOCHI O MPABOBOM TPAKTOBKE
OTIpe/ieTIeHNs JAaHHOTO TpaBa M MPOOIEeMbl Ha IIyTH €T0 pean3alliy.

Tak, B.B. HuxyiuH onpenenser npaBo Ha KU3Hb, KaK «OCHOBHOE JINYHOE IIPAaBO Ye-
JIOBEKa, TIPENONpeIeisIomee Bce ocTanbHble mpaa»’, M.B. Barmaii TpakTyer ero, Kak
«HEOTBEMJIEMOE TPABO YeJIOBEKA, OXpaHseMoe 3aKoHOM» . A. M. KoBajeHKO BbICKa3bIBaJI-
cs Tak: «I[IpaBo Ha XM3Hb O3HA4aeT, YTO TOCYAAPCTBO TFapaHTUPYET 3aLIUTY OT MocAra-

! Cobpanue 3akoHoaatenscTBa PD. 04.08.2014. Ne 31. ct. 4398. Cr. 1.

% Taum sxe.

* Poccuiickas rasera, Ne 67, 05.04.1995.

4 Mary3os H.U. IlpaBo Ha >KU3HB B CBETE POCCHHCKHMX WM MEXIyHAapoIHBIX cTaHmapTos // IlpaBoBexe-
Hue.1998. Ne 1. C. 198.

5 TIpasa uernoBeka: yueGHHK / oTB. pex. E. A. Jlykamesa. 2-¢ u3j., mepepaG. M.: Hopma: THO®PA-M,
2011. C. 154

® Hukynuu B.B. H651 Komctutymmonsoe npaBo Poccuiickoii deneparun: yae6Hoe mocodue 1ms baka-
naBpoB HanpasneHus «lOpucnpynernus» Tam6os: U3n-so PI'BOY BIIO «TT'TY», 2012. C. 76.

7 Barnaii M.B. Koncrurynnonnoe npaso Poccuiickoit @eneparnmu: yue6. 514 s By3oB, 6-€ U31., H3M. U
norn. M.: Hopma, 2007. C. 207.
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TEJNBCTB Ha JKU3Hb» M JOOABISIET, YTO «B COOTBETCTBHUU C STHUM IPABOM HUKTO HE MOXKET
GBITH IPOM3BOJIBHO JTHIIEH JKH3HI .

Bwmecre ¢ Tem, Ha HaI B3IV, [TOJ IPAaBOM Ha KU3Hb CIENYEeT MOHUMATh OIpejee-
Hue, naHHoe A.B. CrpemoyxoBbiM: Iloa mpaBoM Ha KU3HB ClIeyeT MOHUMAaTh «ECTECT-
BEHHOE IIPaBO YEJIOBEKA, 3allUTa KOTOPOTO OXBATHIBACT IIUPOKHUN KOMIUIEKC aKTUBHBIX
JefcTBUI BCeX rOCyAapCTBEHHBIX M OOIIECTBEHHBIX CTPYKTYP, KaXKJOr0 KOHKPETHOTO Ye-
JIOBEKa IO CO3JIaHUI0 WM TOJJICPKaHUI0 OE30MacHBIX COIUAILHOW W MPHUPOTHOW CpEIbl
OGHTAHNS, YCIOBHH KU3HI .

IToxoxast Touka 3peHUd Hallla cBO€ BormiouieHue B Tpyaax T.M. ®domuyesa, mnomna-
TaBIIIEro, YTO MPABOMEPHO OYAET paccCMaTpUBaTh MPABO Ha JKU3Hb KaK «KOMIUIEKC aKTHB-
HBIX JIEWCTBUH BCEX TOCYAPCTBEHHBIX M OOIECTBEHHBIX CTPYKTYP, KAKIOTO KOHKPETHOTO
YeJloBeKa M0 CO3JaHUI0 M MOJACPKAHUI0 0OE30MacHON COIUATBbHOM M MPHUPOTHOU CpPEabl
OOHUTAHNS, YCIIOBHI KU3HID .

OpHako, HECMOTPS Ha MHOT000pa3ue B3IJISIIOB U TOYEK BO33PEHHS HA ONpeiclieHHe
«TIpaBO Ha XKU3HBY, BCE OHU OTOXKJECTBIIAIOT CTPEMJICHHE, & CAMOE TJIaBHOE OOA3aHHOCTH
cOOJIOAATh 1 3alUILIATh €r0 CHIAMHU Ka)IOTO rOCyIapCTBa, IOCPEACTBOM €0 HOpMaTHB-
HOT'O 3aKpeIUICHHE KaK B HAIIMOHAJIBHOM, TaK U B MEXAYHAapOIHOM 3aKOHOJATENbCTBE. Te
He MeHee, UMeHHO B XXI Beke, NpaBo Ha >KU3Hb — OJHO M3 CaMbIX YacTO HapyIIaeMbIX
IpaB, a, UCXOAS W3 BBIIMICYNOMSHYTHIX BBICKa3bIBaHUN Mary3oBa u KomecoBoii, mocie
CMEPTH, JIJIsl KOHKPETHOTO YeJIOBEKa HUYEro 0ojee y)Ke He UMEET CMBICIIA, B 3TOM KPOETCS
camast OOJbIIIast KOJUTU3HS COBPEMEHHOTO TIpaBa.

OO0paiaroch KO BCEMUPHOH CTaTUCTHKE, XOUETCS BBIACIIUTH J0KIan BcemupHoii op-
ranuzanuu 3xapaBooxpanenus (mamee BO3). B 2014 rogy BO3 omy6OnukoBana nokian,
OIPOOHO OCBSIIIAIOIINIA TPOOJIEMY HACHIIHSA, OCBSIIAsl CTATUCTUKY KaK 10 MUPY B 00IIEM,
TaK W M0 pALy cTpaH, B yactTHocTu. OnHako B nepuojt ¢ 2000 mo 2012 rox ciyyan HaCHIIb-
CTBEHHOH CMEpTH B MUpE BCE K€ COKpPATHJIUCh MpUMEpHO Ha 16%, 0THAKO, YMBIIIEHHOE
NPUYMHEHUE CMEPTHU BCE €LIE SBISETCS OAHOW W3 TJIABHBIX MPUYUH CMEPTHOCTH Hacele-
HHUS Bcell TUTaHeThl. B HamOombIIel cTeneHn prucKy MOaBepraeTcs IpyIna JUI B BO3pacTe
ot 15 110 44 net”,

Uro e KacaeTcsl IMOKa3aTelnd Hamleld CTpaHbl, o(uIHMaIbHAs CTATHCTHKA OpPraHOB
BHYTpeHHHX nen Poccuiickoit Deaepalin TIIacuT, 9TO 3a SHBaph-Ackadpb 2017 roma Ob110
coBepiieHo 9738 ThicAY yOUIICTB U MOKYIIEHHS Ha YOHIICTBO .

HeyremmrenpHas CTaTUCTHUKA U YTOJIOBHO-UCIIOMHUTENBHON cuctembl Poccuu. Tak,
no naHHbIM nokiana Cosera EBpombI MO HCCAEAOBAaHUIO MEHUTCHIIMAPHBIX CUCTEM 3a
2014 1., «Poccus crana 1uaepoM Cpelid €BPONEHCKUX CTpaH MO CMEPTHOCTH 3aKJIFOYEH-
veix. Ha 1000 3akmroueHHBIX MPUXOAUTCS 6 CMEpTed, TOT[a Kak B OCTAJbHBIX CTpaHax
TaKoil mokasareis paBeH mpumepHo 2,8»°. 3a 2015 ro Mo o(pHUIUATLHEIM JAHHBIM B MEC-

! Koanes M. 1. IIpaBo Ha 5KH3HB 1 TpaBo Ha cMepTh // TocymapeTro 1 mpaBo. 1992. Ne 7. C. 68.

2 CrpemoyxoB A.B. IIpasa yenoseka: yue6. CI16/: JI'Y um A. C. [ymkunna, 2009. C. 219.

3 ®ommuesa T. M. KoncTuTynmoHHo-npaBoBsle IpodieMsl obecrniedenns B PO npasa Ha *n3Hb B cCBETe
IIpaBOBbIX cTaHAapToB CoBeTa EBponsl: nuc. ... kaH[. op. Hayk. M., 2004. C. 9.

4 Ioxnax BO3 o npodunakruke Hacuus 2014 . / URL: http://www.who.int/violence injury preven-
tion/violence/status_report/ru/ (nata obpamenus: 01.10.2018).

5 Cocrostaue mpecTymHocTH B Poccuiickoit denepariiy 3a sHBaph — aekabps 2017 roma // URL: https:/
MBa.pd/reports/item/12167987 (nara obpamienus 01.10.2018).

6 Poccust cTama mHmepoM CpefH eBPOIEHCKIX CTPaH 110 CMEPTHOCTH 3aKI0ueHHbIX. OB03peHNe T0KIana
Cosetst EBpomer // URL: https://www.rbc.ru/society/08/03/2016/56de88669a79475040d1d7¢2 (mara oOpare-
Hus 01.10.2018).

152



Tax JIMIICHHs cBoGOIbl ymepin 3977 uenoBek'. B Toxke Bpemsi, 10K/Iana MHHHCTPA IOCTH-
umu Poccuiickoit @enepanny yTBEpxKaaeT, 4To «B 2016 Togy cMEpPTHOCTD B yUPEKICHUAX
YTOJOBHO-UCIIOIHUTEIRHOM cucTeMbl Poccun u cHusmunace nmoutu Ha 10%, a jeTanbHbIE
HICXOJIBI B CJICJICTBEHHBIX H30JITOPAX B TOM K€ IOy COKpAaTHIach Ha 12%»’.

OnHako, HECMOTpPST Ha BUAWMBIC YJIVUIICHUS B 00JIACTH OXpaHBI U 3aIIUTHI TaKOTO
(hyHIaMEHTAIBLHOTO TpaBa, KaK MpaBo Ha YKU3Hb, KOJMUYECTBEHHO HACHUIIBCTBEHHBIX CMEp-
teit B Poccuiickoit denepanuu Bee €lie JOCTATOYHO BBICOKO.

Taroke, BUIUTCS HEOOXOAMMBIM OTMETHTH TOT (DaKT, UTO B JACHCTBYIOIIEM YTOJIOBHOM
konekce Poccuiickoit @eneparuu (manee YK P®), comepkaTcss HOPMEBI, JTOIYCKAOIIHE
CMEPTHYIO Ka3Hb, KaK OJIMH U3 BUJIOB HAKa3aHUMU, XOTh U «BBICTYMAIOLIECH UCKIIOUUTEIBHON
Mepoil Haka3zaHW, Ha3HAYaeMOW TOJIBKO 32 0CO00 TSDKKHE MPECTYIDICHHUS, MOCATAOIINE Ha
KU3HBY". BMecte ¢ TEM, HE TOJIEKO YTOJIOBHBIM KOJIeKC PD nMeeT Takne mOI0KEHUS.

OOparasch K BBIIICYIIOMSHYTOH cTarhbe KOHCTUTYIMHU, B YaCTHOCTH, YacTu 2 crathu 20,
riacsmieid, yto «CMepTHas Ka3Hb BIIPElb JI0 €€ OTMEHBl MOXKET yCTaHABIMBAThCs (ejie-
pPaNBbHBIM 3aKOHOM B Ka4e€CTBE MCKIIOUHATENHHON Mephl HaKa3aHHS 3a 0C000 TKKHE Tpe-
CTYIUICHUS TPOTHUB >KU3HH TPU NPESIAOCTABICHUN OOBHUHSAEMOMY IIpaBa Ha PacCMOTPEHHUE
ero jieNa CyJI0M C y4acTHEeM MPHCSIKHBIX 3aCe/IaTelIei»’, CTAHOBUTCS OYEBH/IHBIM, YTO Ha-
JINYUE TaKOrO IOJIOXKEHHUS B TJABHOM 3aKOHE HAIEr0 CTpaHbl, CTAaBUT I[OJ COMHEHHUE
«TIPaBOBYIO» MIPUPOIY BCETO TOCYAapCTBA.

Tak, 3HaMeHUTHIN akageMuk AHnaped mutpueBnu CaxapoB mucan B CBOEM NHCbME
OPrKOMUTETY CHMIIO3MyMa, BbIpakas CBOE€ MHEHUE O CMEPTHOH Ka3HH, KaK O TOM, YTO
CMEpTHasI Ka3Hb «IOJIPHIBACT HPABCTBCHHBIC U MPABOBEIC YCTOU OOIIECTBa» U, YTO TOJIHKO
«UTMTEJIbHAS BOJIIONUS OOIIECTBA, OOIIUNA TYMAaHUCTUYCCKUH MOIBEM, BOCITUTHIBAIOIIHIA
B IIIOJIX TIyOOKOE MPEKIOHEHHE MepeI KU3HBI0 M YEIIOBEUECKUM pPa3yMoM, U OOJbliee
BHHMAaHHE K TPYIHOCTSIM U IPOGIeMam»’.

Hcxonst n3 BBILIEU3I0KEHHOTO MOXKHO CJIENIaTh BBIBOJI, YTO JAEUCTBYIOIIEE 3aKOHOAA-
TeNbHas 0a3a, MpU3BaHHAS KOHKPETU3UPOBATh M PACKPHIBATH KOHCTUTYIIMOHHBIE MOJIOXKE-
HUS, BCE €IIe HyXXKIaeTcs B JopadoTKe.

Ilo namemy MHeHu0, U3 YroJoBHOro kojaekca Poccuiickoi ®epepanuy MOMJIEKUT
uckmouennto crates 59 YK PO, nynkr u) crateu 44 YK PO, a taxke BUINUTCS HEOOXO-
JIMMbIM UCKITIOUUTh TyHKT 2 ctaThu 20 Koncturyuuu Poccuiickoit @eaeparuu. Hecmotps
Ha TO, 4yTo 19 HOs0ps 2009 roma KoHcTUTyHHOHHBIN cyn Poccuu HpuHSIT pelieHue, co-
[JIACHO KOTOPOMY HHMKakue cyzbl B Poccuu OoJiee HE MOTYT BBIHOCUTh CMEPTHBIC TIPUTO-
BOPBL, YKa3aHHBIC MOJOXKEHUS BCE €Ill€ HOPMATUBHO 3aKPEIUICHBI B MOJOKEHUAX YTOJIOB-
Horo kojaekca u Konctutyiuu PO.

ITomyiexxuT yCcOBEpIIEHCTBOBAHMIO IEHUTEHIMapHas cucreMa Poccuiickoit denepa-
uuu. B yacTHOCTH, HaMu TipeIaracTcst BHECTU U3MeHeHus B 3akoH PO ot 21 uronsg 1993 .
Ne 5473-1 «O0 yupexaeHUsIX W opraHax, UCHOJHSIOMINX YTOJIOBHBIC Haka3aHHUS B BUIC
TUIICHHS] CBOOOBD» B 00JIACTH YCIOBHM COMEpP)KaHUsI 3aKIIFOUCHHBIX, KOHTPOJIb 3a COOJIIO-
JICHUEM CaHUTAPHO-IIHIEMHUOJIOTHUECKUX YCIOBUH U TPO(QUITaKTHKE 3a00JIeBaHU.

!' Toxnax Tennpoxypopa P® IOpus Yaiiku ot 27 ampems 2016 r. B Cosere ®exeparmm. / URL:
http://genproc.gov.ru/genprokuror/appearances/document-1078222/ (nata obpamenus: 01.10.2018).

2 Nokmag Munucrpa FOcrtumun PO Anexcannp Kowoamo ot 20 despans 2017 r. / URL: http:/
www.zashita-zk.org/stats/1487599873 .html (gara o6pamtenus: 05.03.2017).

? Cobpanne 3akoHoaTensctBa PO, 1996. Ne 25, cr. 2954.

4 Co0panue 3akoHomatenbcTBa PD. 2014. Ne 31. c1. 4398.

5 Caxapo A. JI. [IHCBMO B OPraHW3aIMOHHbBIA KOMHTET CHMITO3MyMa IO TIPOOIeMe CMepTHOI KasHH //
URL.: https://www.old.yabloko.ru/Themes/History/sakharov_dp.htm (mata o6pamenus 01.10.2018).
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OCHOBHBIE IOAXO/bI _
K KNACCUOPUKALIUN B3BAUMOOTHOIIEHUHA
I'OCYJAPCTBA U JIMYHOCTHU

M.M. Kyopsuwos

cTyaeHT JIeHUHTPaICKOro rocyaapctBennoro yuuepceutera umenu A.C. Iymnikuna
(ITymxwn, Poccuiickas @eneparius)

B cmamve aemop paccmampueaem ocHo6Hbie meopemuyeckue Moo 63auMo0eicmeus 20-
cyoapemea u IUUHOCMU, 3aKPEeNIeHHble 8 POCCUTICKOLL Mmeopull 20cyoapemea i npasa. Packpeisa-
emcst polib NPA6a KAk He3aMEeHUMO20 UHCIPYMEHMA 8 Pe2YIUpOSaHUY OMHOULCHUT MAKO20 63AUMO-
Oeticmeusi, 3HayeHue npasa Osl Kaxcoou uz meopemuyeckux mooeneil. Ilposedenvt napanienu me-
HCOY MeopemuUecKUMU MOOCIAMU MAKO20 G3AUMOOCUCIBUS U NONbIMKAMU Peaniu308ams ux Hd
npakmuxe @ pasiuiHvle CMaouu paseumusi Hauie2o 20cy0apcmea. Janl puoutecKue onpeoeieHusl
20cyoapcmea, npasa u IUYHOCU ¢ MOYKU 3PeHUsl Meopuy 20Cy0apcmed U npasd, a maxice Quno-
coguu npasa, umo A6emcsi HeodX0OUMbIM OJIsL PACKPLIMUA memMbl 0aHHOU pabomoul. B pabome
Makdice NPOGEOEHO UCCLE008AHUE COBPEMEHHO20 COCTNOSIHUSA G3AUMOOMHOWEHULL 20CYOapCmed u
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auynocmu 8 pamkax Poccuiickou Dedepayuu u ykazamnvl 0cO6EHHOCU 20CYOAPCTNEEHHO20 CMPOS,
Komopble HeCKOAbKO 3ampyOHAIOM KIACCUDUKAYUIO OAHHBIX OMHOUEHU.

Kniouesvle cnosa: 2ocyoapcmeo, npaso, 1uyHOCHb, MeOpemuiecKkas Mooen, 20CyoapcmeeH-
MBIl CMPOU.

Xots mpobiieMa B3aUMOJEHCTBUS TOCYAapCTBa, MpaBa U JUYHOCTH JOCTATOYHO XO-
poLIO M3yUYeHa, OHA OCTAETCA aKTYaJIbHOW U IO Ce€il IeHb. Benb JaHHbIE NOHATHUS 3aHUMa-
IOT KpaifHe BaKHOE, €CJIM HE TJIABHOE, MECTO B JKM3HU KKIOT0 denoBeka. K Tomy xe, ro-
CyIIapCTBO W MPaBO — KpaifHe W3MEHYHBBIE MHCTUTYTHI, YTOOBI B 3TOM yOeIUThCA JOCTa-
TOYHO BCIIOMHHUTH UCTOPHUIO HAIIEH CTpaHbI 3a MOCJIEIHUE CTO JIET. JIMYHOCTD K€, B CBOIO
ouepenb, UrpaeT KIYeBOe 3HAYEHHE B MPOIECCe MOCTOSHHOTO M3MEHEHUS M 3BOIIOIIH
BBILIENIEPEYUCICHHBIX UHCTUTYTOB. HO mporecc BIWAHHS JUYHOCTH HAa rOCYIapcTBO HE
SIBIIIETCSL OJTHOCTOPOHHHUM, OOpaTHOE BJIMSHUE TAKXKE NIMPOKO HAONIOMAETCS U SIBIIACTCS
a0COIOTHO €CTEeCTBEHHBIM. L{enbio JTaHHOTO MOKJIada SBISETCA PACKPHITH CYTh BBILIEYTIO-
MSIHYTBIX TIOHATHUN Yepe3 MPU3My TCOPHH TOCyAapCTBa U IpaBa, a TAKKe pacCMOTPETh OC-
HOBHBIE ()OPMBI UX B3aMMOEHUCTBUSI.

locynmapctBo — ocobas opraHm3anus BIacTd OOIIECTBA, PaCHpOCTpPaHSIONIAs CBOE
JICHCTBHE HA ONPECIIEHHYI0 TEPPUTOPHUIO U OJHOBPEMEHHO BBITIOJIHSOMAS (DYHKIHUIO KaK
MEXaHU3Ma YIPABJICHUS W TOJABICHUS, TAaK U CPEICTBA 00ECTICUCHUS COITMAIBHBIX MHTE-
pecoB Hapoga. B paMkax JaHHOTO JOKJIaaa Ienecoo0pa3HoO paccMaTpUBaTh TOCYIAPCTBO
B IIIUPOKOM CMBICIIE, TO €CTh KaK COBOKYIHOCTb TPEX BUIOB COLIMAJIBHBIX OpPTraHHU3aluil:
OpraHOB, MPUHUMAIOIIUX YIIPABICHUECKHUE PEIICHHS; OPTaHOB, IPUMEHSIONINX ToCcyAap-
CTBEHHOE MPUHYKICHNE; OPTaHOB, YUYACTBYIOIINX B MPUHATHH YIIPABICHICCKUX PEIICHIM.

[IpaBo — cucTema 001IE00SI3aTENBHBIX, (HOPMATEHO ONMPEASIEHHBIX U TapaHTHPYEMBIX
MIPUHYAUTEIBHON CHIION TOCYJapCTBa MPaBUII TOBEACHHS OOIIETr0 XapakTepa, SBISIOIas-
Cs OCHOBOH Il peryJiMpoBaHusi OOLICCTBEHHBIX OTHOIIeHuH. 1o XapTyl, IO3UTHUBHOE
IIPaBO COCTOUT W3 HOPM, KOTOPHIE MOKHO Pa3JCIUTh HA TICPBUYHBIC U BTOPHYHEIC, WIIH,
Kak MPUHATO B OTEUECTBEHHOM TEOPUU I'OCYyAApCTBA U IpaBa, HA UMIIEPATUBHBIE U AUCIIO-
3uTHBHBIC. K MIEPBUYHBIM OTHOCSATCS MpaBuiia 00sS3bIBAHUS, TO €CTh MPaBUJIA, BO3JIararo-
IIUe ONpeAcNIEHHbIE 00S3aHHOCTH Ha JIl 0e3 yuéra ux Boid. ['apanTueil coOmroieHus
TaKUX MPaBUJ SBJSIETCS yrpo3a MPUMEHEHUs! CaHKIMU. Ko BTOpPUYHBIM, TUCIO3UTUBHBIM
MpaBujIaM, OTHOCSITCSL T€ HOPMBI, KOTOPBIE MIPEIOCTABIISIOT YACTHBIM JIMLAM BO3MOKHOCTh
CaMHM CTPOUTH CBOM OTHOIICHHS C IPYTUMH CYObEKTaMU IpaBa MOCPEACTBOM J0TOBOPOB.
Tarxke K 3TOH rpymme OTHOCSATCS IpaBwia, ONPEACIAIONINE ACITCIbHOCTh ITyOJUYHOM
BJIACTM B BOIIPOCAX YIPABJICHUS, 3aKOHOJATENbCTBA U MpaBOCyAMs. BaXHO y4UTHIBATS,
YTO IS JIF000H TIPaBOBOM CHCTEMBI HEOOXOIMMBI KaK MMITEPATUBHEIE, TaK U JUCIIO3UTUB-
HbIC npaBa. Hanpumep, mpu OTCyTCTBUU MOCIEIHUX, MMPABOBAsi CUCTEMA CTPAZacT OT CTa-
TUYHOCTH (HEBO3MOXXHOCTH aJICKBATHO NMPUMEHUTH OOIIHE TMpaBa K KOHKPETHO B3SITOMY
CIIy4ar0) W HEONPEAENEHHOCTH (M3-32 OTCYTCTBUS WHCTAHIIUU, KOTOPAst MOXKET aBTOPHUTET-
HO KJIACCU(UIIMPOBATH JCHCTBYE KaK HAPYIICHUE TIPaBa).

JIM4yHOCTh — TOHATHE BeCbMa OOBEMHOE W MHOTOTpaHHOE. YUWTBIBas crenuduky
JAaHHOM paldOoThI, MOXKHO JaTh CIEeAYyIOIIee Y3KOe ONpeieieHne: JNIHOCTh — 3TO YelloBeye-
CKMH MHIWBUJ KaK CyOBEKT OTHOIIEHWH W CO3HATEIHHOW AEATEeIHHOCTH, TO €CTh JIUIO
B IIHPOKOM CMbICTIE clioBa’. Korna JTHYHOCTH 0OBEAHHSAIOTCS [0 TEM HIIM HHBIM TPUYH-
HaM, o0pa3zyeTcs 00IIeCTBO, KOTOPOE SBJISCTCS CyOBEKTOM OTHOIICHUN C TOCYIapCTBOM.

! dumocodus nmpasa I'.JI.A. Xapra: yue6. mocoGue / E.A. Baxkerosa. Bragiumup: Uzn-so Bal'y, 2016.
2 I'pysner B.B. DnemenTs! mpaBoBoro ypoBHs cuctembl muaHocTH // Bectank KI'Y um. H.A. Hekpacoga.
Ne 4.2010. C. 299.
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B coBpeMEeHHOM MEpE BOXXHO XapaKTePHU30BATh JIMYHOCTH HE TOJBKO C TOYKH 3PCHHS €&
WHAWBUIYATbHBIX 0COOEHHOCTEH, MPUPOIHBIX KAYECTB MITH COITHAIBHBIX YePT, HO TAKKE U
C TOYKH 3peHHs €€ MpaB U 005A3aHHOCTEH, KOTOPHIE MPUCYTCTBYIOT Yy JIUIA, OMPEIEIISIONIe-
T'O CBOIO MPABOBYIO MPUHAAJIEKHOCTh TOCYAApCTRY.

B coBpemeHnHO# Teopuu rocyapcTBa W IMpaBa pacCMaTPHUBAIOTCS TPH OCHOBHBIX MO-
JIeTA B3aUMOJCHCTBHUS TOCYAapCTBA W JIUYHOCTH: TOTaTUTapHAs, TuOepaabHas U ImparMa-
TH4ecKas. JJaHHbIe MOJIETU BBIZCNICHBI HA OCHOBE TJIABEHCTBYIOIIETO B HUX y4aCTHUKA OT-
HOIIGHH: TOCYAaPCTBA, TMYHOCTH WIH mpaBa’.

B toTanuTtapHoil, Wiy, Kak €€ emi€ Ha3bIBaloT, CHCTEMOLIEHTPUYHON MOJIEIIH, YEJIOBEK
SIBJISIETCSI DJIEMEHTOM IIEJIOTO, HE CYIIECTBYIOIIMM BHE BBIIIOJIHCHHUS HEKOM COIMATBHOU
pOIH U, CIEeIOBaTeNbHO, HEe CYNIECTBYIOIINN B Ka4eCTBE MHAWBUIA. DTy MOJIENb XapaKTe-
pHU3yeT MEePBUYHOCTH COIMAIBHBIX (MPEHMMYIIECTBEHHO TOCYAAPCTBEHHBIX) HHTEPECOB 10
OTHOIIEHUIO K WHTepecaM JTUIHOCTU. CoIManbHOE 11€10€ IEPBUIHO, a TUIHOCTh BTOPHY-
Ha. Ha npaktuke nmompoOHas mozeins peanusosbiBaiack B CCCP, rie BausHHE rocyaapcTBa
OBLJIO OIIYTHUMO BO BceX cepax OOMECTBEHHON YKM3HH, BIUIOTH JO JIMYHOHW (CTPOTHE BBI-
TOBOPHI C 3aHECEHUEM B JIMTHOC JICTIO B MAPTUHHON OPTaHMU3AINH 32 CYIPYKECKYIO U3Me-
Hy). [Ipu ToTamuTapu3Me MpaBO BBICTYIACT KapaTeIbHBIM HHCTPYMEHTOM TOCYAapCTBa,
JEHCTBYET MPUHIIMIT «3aIPEIICHO BCE, YTO HE Pa3peIICHOY.

Jpyroii Moenbio ABIsSeTCs THOepabHash WM STOICHTPUYHAsS MOJenb. B Hell mpaBa
JUYHOCTHU BBIXOJIAT HA MEPEIHUHN IUIaH, a TOCYJAapCTBO PacCMaTPUBAETCS KaK COI03 CBO-
OOJHBIX JIFOJIEH, 00IaJAIONINX eCTECTBEHHBIMH TpaBamMu. [IpaBa, KOTOphIMH HAJIEIIEHO TO-
CyIIapCTBO, MCIIONB3YIOTCS B TIEPBYIO OYEpe.lb IS 3AIIHUTHI IIPaB YEIIOBEKa, U ATH )K€ Tpa-
Ba OTPAaHUYMBAIOT ACSATEIBHOCTH TOCYAapCTBA. JIMIHOCTD SIBIISIETCSI OCHOBHON IIEHHOCTBIO,
roCyJapCTBO K€ paccMaTpHUBAaeTCs KaK BTOpUYHAs KaTeropus. UepTsl JaHHOW MOIETH
MOXHO HaWTH B coBpeMeHHOH Poccuu (ctathsa 2 Konctutyrmuu Poccuiickoit deneparun
rmacut: «YemoBek, ero mpaBa U CBOOOJIBI SBIIIOTCS BBICIICH 1IEHHOCTHIO. [Ipu3Hanme, co-
OJIFOJICHHE W 3allluTa NIPaB U CBOOOJ YEJIOBEKa U TPaXKIaHUHA — 00S3aHHOCTh TOCYIapCT-
Ba.»). [IpaBo npu nmubepanusMe CIyKUT Ha OJIaro JTUYHOCTH, oOecrieunBasi COONIOICHUE
IIpaB YeJOBEKa W TPaKJaHMHA U OXPaHYy JIMYHOCTH OT MOCSTaTEeNbCTB rocynapcTpa. Jlew-
CTBYET MPHUHITUIT «Pa3perieHo BCE, YTO HE 3aMPEIICHOY.

Tperbss Momenb — mparmaTmyeckas (parpoHanbHO-mpaBoBas). OHa moOIpa3yMeBaeT
OTKa3 OT MPHUBBIYHOTO MOHITHS B3aHMOOTHOIIEHHUH JIMYHOCTH U rocyaapcTsa. [lo manHOi
KOHIICTILIMH, TOJDKHA (OPMHUPOBATHCS cOATaHCHPOBAaHHAS CHCTEMa B3aMMHBIX IPaB U 00s-
3aTeIbCTB rOCYJapCTBa U JIMYHOCTH. MIHIUBUABI JOOPOBOJILHO 00SI3YIOTCS CIIEI0BATh Ipa-
BHJIaM, OTPaHMYMBAIONINM WX JIMYHYIO CBOOOY, a TOCYIapCTBO 00si3yeTcss 00ecreunuTh
KaKIIOMY WICHY OOIecTBa JOCTOWHBIH 00pa3 >KM3HU M CBOOOMY B Mpelenax, OrpaHHIeH-
HBIX 3aKOHOM. JlaHHAas MOJENb peaau3yeTcsi BO MHOTHX TOCYIapCTBaX, HO MOKa HUTIE HE
PacKpBIT €€ MONHBIN NoTeHIMal. Bes mpobiema B TOM, 4TO BCETa HAXOASTCS COIMATbHBIE
TPYIIbBI, HE JKENAlolhe Wrpath Mo OOIIeyCTaHOBJIEHHBIM MpaBWwiIaM. VX mpucytcTBue
TOPMO3HUT BOILUIOLICHUE B *HM3Hb JAHHOH MOJEIM M 3aCTaBIsAET NPUOCTHYTHh K JIOTIOJIHHU-
TEJIBHBIM MEpaM T'OCyAapCTBEHHOTO BO3ICHCTBUSI.

Takxe HEKOTOpBIE HCCIIENOBATENH BBIACISIIOT €Ile OJHY MOJeNb — IaTepHAJHCT-
ckyro’. TIpu maTepHaaM3Me rocyapcTBO Kak Obl ONEKaeT CBOMX IDa<iaH, 00eCIeuHBaCT

! TocynapctBo, 06LIECTBO, JTHYHOCTH: MpobIeMsl coBMmecTaMocTH / Pomamos P.A., Tumenko AT,
Wyxmuna E.I'. TTox o6m. pen. Pomamosa P.A., Hmxkauk H.C. M.: ropucr, 2005.

? Kubapausa JLH. OcOGEHHOCTH MATepHANHCTCKOR MOIENH POCCHICKOrO COMMATBLHOTO TOCYIapcTsa //
Owmckuii Hayunblil BecTHUK. 2010. Ne 4. C. 64-67.
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X TTOTPEOHOCTH B OOMEH Ha WX COTIACHE Ha TUKTOBAHKE MOJIEJICH MOBEICHU. 3a4acTyIo,
MOJYMHEHHBIA HAXOJUTCS B AKOHOMHUYECKON 3aBUCUMOCTH OT NaTEpHAIUCTA, MPUUYEM
I00poBoIIbHO. [laHHAsE MOJIEh OTHOUICHHI MEXy TOCYJapCTBOM, MPABOM U JINYHOCTHIO
4acTO paccMaTpUBaETCA Kak MepexoiHasi, OT TOTajJuTapu3Ma K MPaBOBOMY T'OCYJapCTBY.
UepThl Takol KOHIIETIIIMK TAaK)XKe MOKHO HAWTH B COBpeMEHHOW Poccuu, ocoOeHHO ecnu
0o0paTuTh CBOI B30p B chepy IKOHOMHUKHU: OCHOBOUM IKOHOMHYECKOH KHU3HU HAIIIErO rocy-
JapCTBa SABIIAETCS PACIpPECICHUE JOXO0I0B OT UCHOJIB30BAHUS MPUPOAHBIX PECYpPCOB, Ha-
MPAMYIO CBSI3aHHOE C pacipesieIeHUEM BIIACTH.

Cnucok HCMOJIb30BAHHBIX HCTOYHUKOB U JIUTEPATYPbI

1. TocynmapctBo, 00LIECTBO, JIMYHOCTh: MpoOIeMbl coBMectuMocTr / PomamioB P.A., Tumenko A.T.,
Ilykmmna E.I'. [lox o6u1. pen. Pomamosa P.A., Hwkauk H.C. M.: 1opuct, 2005.

2. TI'pyszes B.B. Dnements mpaBoBoro ypoBHs cuctemsl nuaHocTd // Bectauk KI'Y um. H.A. Hekpa-
coa. 2010. Ne 4.

3. Kubapmuna JI.H. OcoGeHHOCTH MaTepPHAIMCTCKOW MOJICIN POCCUIICKOTO CONMAIBHOIO TOCyAapcTBa //
Owmckuif Hayusblil BecTHUK. 2010. Ne 4.

4. ®unocodus npasa I'.JI.A. Xapra : yue6. mocobue / E.A. baxenosa. Bnagumup: N3a-so Bal'y, 2016.

VK 343.461

K BOITPOCY O KOHCTPYKIMUMU I'/IABBI 19 YK P®
«[IPECTYIIVIEHUA MTPOTUB KOHCTUTYINOHHBIX ITPAB
N CBOBOJ YEJIOBEKA U I'PAXKITAHUHA»

A.B. Kypcaes
[JIaBHBIN 3KcnepT-crenuanuct JJorosopHo-npasosoro genapramesta MBJI Poccuy, k. 10. H.
(Mocksa, Poccuiickas deneparys)

B cmamve paccmampusaiomes npuuunvl 8bloeNeHus npecnmynieHuil nPOmue KOHCIMumyyuoH-
HBIX Npas u c80000 uenogexa u epaxcoanuna ¢ omoenvrol enage YK P®. Obocnogvlgaemcs mesuc
0 MOM, 4Mo npasa u c60000bl OXPAHAIOMCA U UHBIMU, Kpome 2nagyl 19, enasamu VK.

Knroueewte cnosa: Ocobennas uyacme YK P®, npecmynieHus npomu KOHCMUMYYUOHHBIX
npas u c600600 uenogexa u padcoanuHd, CUCEMHBIN AHATU3.

Anam3 Ocobennoit yactu YK mo3BoJsIeT IPUIATH K BBIBOIY, YTO OOBEKT MPECTYTLIC-
HUS HE BCETAa BBICTYNACT B KaYECTBE €IUHCTBEHHOTO KJIACCH()UKAIMOHHOTO OCHOBAHHMA.
B kauecTBe TaKkOBBIX MOXXKHO paccMaTpuBaTh M CXOJCTBO OOBEKTHBHOW CTOPOHBI psiza
MPECTYIUICHUH, HAIPUMEP, XULIEHU.

B stoii cszu M.C. KupueHnko oTMedaeT HECKOJIbKO HUCKYyCCTBEHHYIO mpupoay Oco-
6enHoit yactu YK, uro obycnoBnuBaeT He0OOXOANMOCTh BBIICICHHUS BHEIIHUX LeNeompe-
nensitomnx (Koncturynuss PO u MexayHapoJHO-TIPaBOBBIE aKThI), CHCTEMO(OPMHUPYIO-
X (MpaBOTBOpYECKas JAESATEIBLHOCTh) U CHUCTEMOCOXPaHSIOMUX (pelIeHns U pa3bsiCHe-
HUSL CyIeOHBIX HHCTAHIMIA) (akTopoB'.

I'naBoit 19 YK ycraHoBiieHa yrojioBHasi OTBETCTBEHHOCTD 3a MOCATaTeIhCTBA HAa KOHCTH-
TYLMOHHBIE TIpaBa ¥ CBOOOJIBI YeJIOBeKa M TpakIaHrHa. J|aHHbIEe TIpaBa HETIOCPEACTBEHHO OTI-
PENENAI0T CTaTyC JUYHOCTH, €€ FOPUIMUYECKYIO U COLMATIbHYIO 3HAUUMOCTD U 3al[UIIIEHHOCTb.

! Kupuenko M.C. Cuctemnslit anann3z OcoOeHHOH YacTu YToNI0BHOTO Konekca Poccuiickoit denepamum.
M. 2018. C. 7.
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ColOmoneHne U oxpaHa KOHCTUTYLIMOHHBIX NIPaB U ¢cBOOOJ MpEACTaBIsIeT COO0H 0aHY
13 MPUOPHUTETHBIX 33/1a4 MpaBa, TaK Kak CBHAETENHCTBYET 00 ypOBHE pa3BUTHUS rocydap-
CTBa, O0IECTBa M TEX BO3MOXKHOCTSX, KOTOPBIE MPEACTABISIOTCS rpaxaaHaM. Kpome To-
ro, HecoOJIIOJIeHNE TIpaB ¥ CBOOOJ IpaskAaH CIEAyeT IIPU3HATh B KauecTBE AE30praHu3a-
UOHHOTO (aKTopa B pa3BUTHH OOIIECTBA.

C y4eToMm 3TOro, HeCMOTPS HAa HE3HAYUTENbHBIA yIeTbHBII BeC B 00IIEeH CTPYKType Ipe-
CTYITHOCTH, UX OTHOCHUTEJIBHO HEBBICOKYIO OOLIECTBEHHYIO OIIACHOCTb, BBIPA3UTENIEM YEro
SIBJISTFOTCS] CAHKIIMM COOTBETCTBYIOIIUX MPECTYIUICHHH, BOTIPOC O IEKPUMHUHAIM3ALUH JAHHBIX
JesHUM He nogHuMaetcs. [laHHoe 00CTOSTENbCTBO CBUAETEIBCTBYET O TOM, UYTO HAJIMYUE Ipe-
CTYIUICHHUH, 0ObeqMHEHHBIX TMaBoi 19 YK, sBisieTcss BaKHBIM 3JIEMEHTOM MEXaHH3Ma CO-
OmrofeHus mmpaB v cBoOO. venoBeka. Cama 1o cebe HapaBiIeHHOCTb OOILECTBEHHO OIACHOTO
JesHUS Ha oOLIeNpU3HaHHbIe, (yHIaMEHTaIbHbIE, HEOThEMJIEMbIC IIPaBa YEI0BEKa IIPEICTaB-
asteT coOoi JOCTaTOYHOE OCHOBAHUE JUIS PU3HAHHMS MTOAOOHOTO IESTHHS IPECTYITHBIM.

[lon mpecTynieHUs MU MIPOTHB KOHCTUTYLIMOHHBIX MPaB U CBOOOJ YEJIOBEKa U IPax-
JaHWHA TIOHUMAIOTCS «IIPEAyCMOTPEHHbIE YTOJIOBHBIM 3aKOHOM OOIIECTBEHHO-OMACHBIE
JesTHUS1, HEOCPEACTBEHHO TOCSTaloIye Ha 00IIECTBEHHBIE OTHOLIEHHS 110 IIOBOY Peau-
3auy HanboJiee BaXKHBIX YEIIOBEUCCKUX IMOTPEOHOCTEH (B TBOpUeCTBE, OE30MACHOCTH U
3alIuTe, yNpaBlIeHUH, TIO3HAHUH, YBAXXCHUH), IpaBa Ha o0OecriedeHrne KOTOPBIX 3aKperuie-
sbl B Koncturyuuu Poccuiickoit d)e/:[epaulxm»l.

B 10 ke BpeMs ykazaHHOE HE 03HAYaET, YTO MpaBa U CBOOOIBI YEIOBEKA U IPaXKTaHHU-
Ha, rapantupoBanHbie Konctutynueit Poccuiickoit ®denepanun, oxpasstorcs Toiabko [na-
Boit 19 YK. YT0710BHO-TIpaBOBEIC 3aIpeThl, 00ECIICUNBAIOIINE OXpaHy TaKHX IpPaB M CBO-
0ox, «pacnpenenensl» 1o Beeid Ocobennoit yactu YK ¢ yuetom crnienuduku 00beKTa, 00b-
EKTHUBHOM M CyOBEKTHBHOH CTOPOHBI HpecTyIUieHus. Tak, MpecTymyieHus] IPOTUB >KU3HH
OXpPaHAIOT TPABO YEJIOBEKa Ha >KW3Hb, rapaHTupoBaHHOe craTheil 20 Konctutynmnn Poc-
cuiickoit denepannu, a HOpMBI 00 OTBETCTBEHHOCTH 32 XHIICHUS — MPaBO YEIOBEKa Ha
cobcTBeHHOCTS (cTaths 35 Koncrurymu Poccuiickoit deneparum).

Cutyanus CTaHOBHTCS emle 0osiee CIOXKHOM ¢ Y4eTOM TOro, YTO COINIACHO CTaThe 55
Koucturynuu Poccutickoit deneparuu nepevncieHne B Hel OCHOBHBIX IIPaB M CBOOOT HE
JOJDKHO TOJIKOBATHCS KaK OTPHUIAHWE WM yMaJleHHE APYTUX OOIIENpU3HAHHBIX MpaB U
cBOOOJ uelloBeKa U rpakaaHuHa. TakuM o0pa3oMm, MepedyeHb NpaB M cBOOOJ YeJIOBEKa M
rpaXkJaHuHa HOCUT OTKPBITBIN XapakTep.

Takum obpaszom, B rmaBy 19 YK momemensr He Bce MpeCTYIUICHHA, OCATAIOMINE Ha
KOHCTUTYLIMOHHBIE [TPaBa U CBOOObI YEIOBEKA U TPaKAaHUHA.

CripaBeIJIMBBIM TPEICTABISETCS MPUMEHUTENBHO K MPECTYIJICHUAM MPOTHB KOHCTH-
TYLIMOHHBIX IIpaB yesloBeKa BhIcka3biBaHue A.B. IleTpymioBa o ToM, 4TO «BBIJENIEHUE Ta-
KHUX HPECTYIUICHUH IOBOJIBHO YCJIOBHO, TaK Kak, BO-IIEPBBIX, 00BEKTOM JI000r0 MpecTyI-
JICHUSI SBJISIOTCS OTHOIICHWS, TaK MJIM MHA4Ye CBA3aHHBIE C OXPAHOM MpaB U CBOOOJ YeJo-
BEKa M IpaXkJlaHWHA, U BO-BTOPBIX, YTOJOBHBIN KoJiekc P®D ycTaHABIMBAET yroJOBHYIO
OTBETCTBEHHOCTb 3a Pa3IMUHbIC ACSAHUS, IOCITaIOIIMe Ha IpaBa U CBOOOIBI IpakJaH, KaKk
HernocpencTBEeHHO 3akperieHHble Koncturymmeit PO, Tak 1 npou3BogHBIE OT HUX ApPYTUE
[IpaBa W UX TapaHTHH, IPUOOpEeTaeMble HAa OCHOBAaHMM (eaepasbHOro 3akoHa. OIHAKO
B 1. 19 YK P® npectymienns npoTHB KOHCTHUTYIIMOHHBIX TPaB W CBOOOJ HYeJIOBEKa U
IPaKAHNHA BBIICICHBI OTIEIBHOY .

! Sumukonenus yronosroro npasa. T. 16. IIpecTymieHHs MPOTHE KOHCTHTYLHOHHBIX [IPaB W CBOGO.
yenoBeka u rpakaanuna. CI16. 2011. C. 133.

? Merpymos A.B. Yron0BHO-IpaBOBbIe TAPAHTHH KOHCTHTYIMOHHBIX TIPaB i CBOOOI UeNOBEKA I TPa-
nmaruHa. M., 2006. C. 87-88.
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bonee kputuuen B oTHomieHuu raaebl 19 YK A.D. XKanunckuii. OH oTMe4aeT, 4To
«ele HarjsiiHee HEMPOsIBICHHOCTh U 00Iasi HEONpeIeIeHHOCTh OXpaHsieMoro Oiara BU-
Ha Ha MpHUMeEpe MPECTYIUICHHH MPOTHB KOHCTHTYLMOHHBIX MpaB M CBOOOJ 4YeJOBEKa U
rpaxJIaHuHa. 371eCh, B YACTHOCTH, CIIEJOBANO OBI OMPENENINTh, YTO IMPEICTABIIET cOO0M
PaBEHCTBO MpaB U CBOOOJ YeNOBEKa; KaKWe COCTABJISIOIIME ATOTO PABEHCTBA OXPaHSIET
yrosioBHbIl 3akoH. Ctaths 136 YK P® B 310it wactu copMmynupoBaHa Tak, 4TO Kpome
HACMEIIIeK U HEeJOBEPUS K YTOIOBHOMY 3aKOHY OHA HAYErO BBI3BAThH HE MOKET» .

Takasi mocTaHOBKa BOIIpOCA MPEACTABIIAETCS BIIOJIHE CIPABEAJIMBOM, TaK KaK MpaBa U
CBOOO/IBI YeJIOBEKa U TPaKIaHWHA, IPECTaBIIsIsi COO0M eTMHBIN KOMIUIEKC, B CiTyvae IpH-
JIOXKEHHsI UX K YTOJOBHOMY 3aKOHY pacHalaroTcsi Ha OTAeNbHBbIC IpaBa W CBOOOIBI, IO-
CTaBJIEHHBIC TI0J] OXpPaHy B 3aBHCHMOCTH OT POJIOBOTO MM BHIIOBOIO 00BEKTa. PykoBo-
JICTBYACh W3JIOKEHHBIMH MOTHBaMH, 3aKOHOJATeNb CIPYNIHAPOBAJ JaHHBIE MPECTYITHBIE
MOCATaTENILCTBA HA MpaBa M CBOOOABI B pa3dnnuHbix riaBax Ocobennoii ywactn YK. Ilpu
ONPEJCICHUHN MECTa OTJCIbHBIX BUAOB MPECTYIUICHUI MPOTUB KOHCTUTYLMOHHBIX MPaB U
cB00OO/ YelloBeKa TrpakJaHWHA 3aKOHOJATENh OCHOBBIBAJICS HA HECKOIBKUX KPUTEPHUAX:
XapakTep U CTeleHb BAXKHOCTH OXPaHIEMOro 00beKTa, XapaKTepUCTHKA IPUYMHEHUS Bpe-
na, hoopMa BHHEI, 1[I U MOTUBBI IPECTYIIJICHHUSI, MECTO COBEPIICHUS MPECTYITHOTO TOCS-
raTeybCTBA.

Taxum ob6pazom, ['maBa 19 YK, koTopast Ha MepBBIA B3TIISLA MOXKET ITOKA3aTHCS KaK CIIie-
[MAIILHO BBIJCIICHHAS JIJISl YTOJIOBHO-IIPABOBOM OXpaHbl KOHCTHTYIMOHHBIX TPaB U CBOOO
YelloBeKa W TPakIaHMHA, BKIIIOYAeT B ce0s He BCE MOCATATENLCTBA Ha KOHCTUTYLMOHHBIE
rpasa, ycraHoBieHHble Konctutynuei Poceuiickoii @enepanyy. BoiabIMHCTBO MpecTyIuie-
HUIA IPOTHB HpaB U cBOOOJ pacrpe/iesieHa [0 UHBIM TJ1aBaM yTOJIOBHOTO 3aKOHA.

Maukosckuii JL.I'. crpaBeauBO mojaraer, 4To MOXKET CO3[AaThCsl OIIMOOYHOE Mpes-
CTaBJIeHHE O ToM, 4TO ToJbko B I'maBe 19 YK npenycmarpuBaercst yrojaoBHO-IIpaBOBasi OX-
paHa mpaB M CBOOOJ YeJIOBEKa, YCTAHOBJIICHHBIX W TapaHTHpoBaHHBIX KoHcTHTynmei Poc-
cuiickoii @eneparmu. B nensx m30exanus storo HauMmeHoBanue ['nmaBel 19 YK on mpepia-
raet u3MeHHTh: ¢ «lIpecTymeHns: MpOTUB KOHCTUTYIMOHHBIX TPaB M CBOOOJ YEIOBeKa U
rpaxaannHay Ha «lIpecTymieHus mpoTUB paBHOMIPABHS, JTUYHBIX, TOIUTHYECKUX U COIH-
IbHO-DKOHOMUYECKUX TpaB». AHajornyHble MHEHUS Bbicka3aHbl A.C. KypmaHOBBIM, KO-
TOpBIN MpejyiaraeT nepeumeHoBath maBy 19 YK B «lIpectyruienust mpoTUB JIMYHBIX, MOJIH-
THYECKHX, COLMATbHBIX M MHTEIUICKTYaNbHBIX NPaB M cBo0OJ yenoBexka»” 1 M.H. Ampaxo-
BBIM — B «HEKOTOpbIE IPECTYILICHNs IPOTUB KOHCTUTYIIHOHHbIX IIPaB YeI0BEKa» .

Bnopouewm, nanHbie mpennokeHus MoAnepKuBatoTcs He Bcemu. Jlamynun M.M. otme-
YaeT, YTO TAKOE U3MEHEHHE IJIaBbl BPSA JIU CTOUT IPUBETCTBOBATH — TAKOUM IEpEYEHb, TEM
GoJiee 3aKpHITHIL, BPSL 1M 100ABUT ONPE/ICICHHOCTH YrOIOBHOMY 3aKOHY .

Bonee toro, He Bce OCHOBHBIE (KOHCTHUTYI[MOHHBIC) MpPaBa M CBOOOJBI YEIIOBEKA U
rpaKIaHuHA O0OCCIICUCeHBl YTOJOBHO-TIpaBOBoM oxpaHou. Tak, crates 37 Koncruryruu

! Kamuuckuit A.J. YromnosHoe MpaBo B O’KUAAHUU NIEPEMEH: TEOPETUKO-UHCTPYMEHTANbHBIN aHanu3. M.,
2015. C. 342.

? KypmanoB A.C. COCTOSHIE I [IePCIEKTHBEI PA3BHTHS YTOJIOBHOIO 3aKOHONATENbCTBA Poccuu o 3ammre
KOHCTHUTYLIMOHHBIX TIPaB U CBOOOJ YeJOBEeKa: CPAaBHUTEIHFHOE TEOPETHKO-IIPABOBOE UCCIIENOBaHME: aBTOped.
zc. ... A-pa opua. Hayk. ExatepunOypr, 2008. C. 19-20.

3 AmpaxoB H.U. KOHCTHTYLHOHHBIE MPaBa # CBOGOIEI YENOBEKA H MPaKIAHHHA: IPOGIEMbl MOHATHIHO-
ro ammapaTta W 3aKOHOJaTelbHOro perynupoBanus // KoHcTuTynmoHHOe M MyHUnumanebHoe mpaBo. 2011.
Ne 11. C. 69.

* Duuuknonenus yromosroro mpasa. T. 16. [IpecTymneHus IPOTHE KOHCTHTYIMOHHBIX TIPaB W CBOGO
yenoBeka u rpaxxaanuna. CI16., 2011. C. 109.
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Poccutickoit @eaepannu ycTaHaBIMBAET, 9YTO HUKTO HE MOXKET OBITH JIUIIICH IIpaBa Ha pac-
CMOTpEHHE €ro JeJIa B TOM CyJe M TeM CYAbEH, K MOACYIHOCTH KOTOPHIX OHO OTHECEHO
3aKOHOM. HecoOumoieHre 3Toro npaBwia He SBISIOTCS OCHOBAHUEM JUIS TPUBJICUCHUS
BHHOBHOTO K YTOJIOBHOW OTBeTCTBEHHOCTH. [lo00HOE HapyIieHHe SBISETCS CYIeCTBEH-
HEIM HapyIICHHEM HOPM TIPOIECCYaTFHOTO IpaBa.

[Ipu Takux 0OCTOATENLCTBAX MOXKHO KOHCTAaTHPOBATh, YTO KOHCTUTYIIMOHHBIE IpaBa
1 CBOOO/IBI YEIIOBEKA U IpaxkIaHuHA TOPa3/io MIHpe Mo 00beMy, YeM MPECTYILUICHUs, 0Xpa-
HSIOIME JaHHBIE MpaBa U cBOOOABL. OOBEKTH KOHCTUTYIHOHHO-TIPABOBOW M yTOJIOBHO-
[IPaBOBOI OXpaHBI YEJOBEKA W TPakJaHMHA HE COBMAJAIOT MO 00bEMy M COJIEP>KaHHIO.
Kpowme Toro, oxpanurensusie pyakuun ['nmassr 19 YK ropasno yxe He Toasko Koncruty-
1y PO, HO ¥ COOTBETCTBYIOIIMX IOJIOKEHUM HOPM MEXKTyHApOJIHOTO TIpaBa.

Jloka3aTensCTBOM BBIIBUHYTOTO Te3UCa ABISETCS TO OOCTOSTENBCTBO, YTO CHCTEMA
MPECTYIUICHUI MPOTUB KOHCTUTYIIMOHHBIX IPaB ¥ CBOOO]I YSJIOBEKA U IPaKIaHUHA €Ille HEe
B TIOJTHOW Mepe CPOpPMHUPOBANIACH U MPETEPIICBAET B 3TOW CBSA3H MOCTOSIHHBIE M3MEHEHUSI.
I'naBa 19 YK 0Obu1a g010JHEHAa HOBBIMM CTaThsIMU 1381, 1411, 1421, 145", Heonnokpartho-
MY U3MEHECHUIO ¥ YTOUHEHUIO MOABEPrajiuch NPU3HAKU COCTABOB MPECTYTICHUH.

B 1o xe Bpems Brigenenue riassl 19 YK B nelicTByIOIIEM YrOJIOBHOM 3aKOHE UMEET
ompeneneHHbd cMbIc. Crenyer mpu3HaTh, 4To TiaBa 19 YK npezacrasnser coboit cucre-
My HOpPM OOIIEero IulaHa, TNI€ COCPEAOTOYEHBI CTAThH, MMEIOIINE OMPEIEeIEHHYIO CIelH-
(buKy CyOBEKTHBHOI CTOPOHBI, PH KOTOPOU yMBICET BUHOBHOTO HANpaBJICH Ha HapyIlle-
HHE MIMEHHO KOHCTUTYIIMOHHBIX IpaB W cBOOOXA. A He Ha WHOe Ojaro (Hampumep, KHU3Hb
YeJIOBeKa B COCTaBe YOUNUCTRA).

ITo cymectBy, rnaBa 19 YK PO sBnsiercs pe3epBHOM M0 OTHOIIEHHUIO K MHBIM IJlaBaM
YTOJIOBHOTO 3aKOHA. B Hee ObUIH BKIIFOUEHBI T€ NMPECTYIUICHHS, OTIPEACITUTh MECTO HaXOXK-
JEHHSI KOTOPBIX B YTOJIOBHOM 3aKOHE OKa3aJIOCh 3aTPyIHUTEIBHBIM. B To ke Bpems, Oe3-
YCIIOBHO, MPECTYIICHHS MPOTUB KOHCTUTYIIMOHHBIX TPaB U CBOOOJ YEJIOBEKa U Tpaxja-
HUHA XapaKTEepHU3YIOTCS HATUYUEM COOCTBEHHOro oObekTa. [103ToMy «yCIOBHOCTBY» BbI-
JIeTIEHUA UX B OTJebHOM TiaBe YK kaxyimascs.

C ydeTroMm 3TOTO PEIICHHE 3aKOHOAATEN O BHIACICHUW MPECTYIUICHUHA MPOTUB KOH-
CTUTYIIMOHHBIX TIPaB U CBOOOJ Y€JIOBEKA U IPAXKJTAHUHA CIICYET IIPU3HATH ONPaBIaHHBIM.
YT010BHO-TTPaBOBEIE HOPMBI UTPAIOT CYIIECTBEHHYIO POJIb B JIEJIe 3aIIUTHI PaB TPaXkIaH.
Ux ycriex 3aBUCUT OT GOJIBIIOTO KOJMYECTBA PA3IMYHOTO POJia 0OCTOSITENBCTB, B TOM YHC-
JIe ¥ OT TIPABHJILHOT'O ONPEICICHHS IPUOPUTETOB U HAIPABICHUN 3TOH OOPHOBI.

Cnucok HCMoJIb30BAHHBIX HCTOYHUKOB U JIUTEPATYPbI

1. Ampaxos H.W. KoncruryrmoHHsle IpaBa i CBOOOIBI Y€IOBEKa U TpaXJaHHHA: IPOOJIEMBI TIOHSTUHHOTO
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VK 342.34

I'PAXKJAHCKOE OBIIECTBO M EI'O IIPU3HAKH,
CTPYKTYPA U IPOBJIEMbBI HA COBPEMEHHOM JTAIIE

U H. Jlebeoesa

ACCHCTEHT Ka(eapsl yToJIOBHOTO U IPaXIaHCKOro Npasa JIMIenkoro rocy1apcTBEHHOTO
TexHu4Yeckoro yHusepcurera (Jlunenxk, Poccuiickas denepariust)

B cmamve udem peub 06 00HOU U3 21A8HbIX NPOOIEM KOHCMUMYYUOHHO20 Npasa — npobieme
nocmpoenus epadicoanckozo obwecmea ¢ Poccuiickoti @edepayuu. Asmop pacckasvigaem o nows-
MUAX, NPU3HAKAX, CMpykmype u npobnemax epaxcoanckozo obujecmsa. Ocoboe numanue 6vLIO
YOeneHo ponu epaxcoancko2o obujecmsa 6 npomusooericmeuu meppopusmy. Taxas oesmenvHocmy
BKIFOUAEm 1OpUoUiecKie, NOIUMmuyecKue, KyIbmyphule, 00paszosamenvHule, MexXHUYecKue, coyua-
Hble, IKOHOMUYECKUe U OP2AHU3AYUOHHbIE acneKkmbl. Bvlgodvl cmambu: npobrema nocmpoeHus
epaicoarnckozo obuecmea 6 Poccutickou Dedepayuu cocmoum uz MHO2UX paxmopos u 0bcmosi-
Menbemea, Maxkux Kak 0080IbHO HUSKUL YPOSHU NPABOBOIL KYIbMYpbl, NPABO8OU 0C800MAEHHOCHIU U
Nnpagoco3Hanus, npodiema cobnoodenus npas u c800600 uenosexa.

Knroueewte cnosa: cpasxcoanckoe obugecmso, 2ocyoapcmeo, 6iacms, obujecmso, c80600bl,
npasa uenogexa.

AKTYyanpHOCTh JTAHHOW TEMBI 00YCIaBIMBACTCS TEM, UTO MOCTPOeHUE Y (HEKTUBHOTO
B3aMMOJCHCTBUS MEXKAY rOCYAapCTBOM M OOIIECTBOM SIBIISICTCS IEPBOCTEIICHHOW 3aaueit
JUTSI TIOCTPOCHUS ITPABOBOTO TOCYIapCTBA M OOECTICUCHHS Ka4eCTBA JKU3HHU JIFOJICH.

B rpaxkmanckom o0IeCTBE BCE OTHOIICHUS B COIIMYME HE ONOCPEIYIOTCS TOCyapcT-
BOM, a peau3yIOTCsl Ha OCHOBE CBOOOIHBIX OTHOIIEHHHA OTKPBITOTO AHMAJOra W B3amMO-
JICCTBHS C HUM.

OmHUM U3 MEPBBIX O TPAKIAHCKOM OOIIECTBE 3aroBOPHII APHUCTOTENh, KOTOPBIH TO-
BOPHIJI O TOCYAapCTBE, Kak 00 OOITHOCTH TpakIaH, TpaKTaHCKOM OO0IecTBe. B mambHelH-
eM B mpoliecce 00pbObI 32 TpaXkIaHCKUE CBOOO/IbI JJAHHBIC TIOHATHUS CTAIM pa3rpaHUyu-
BaTbcs. ['pakmaHCKOMy OOIIECTBY, €ro KOHIENIHSAM OOJNBIIOE BHUMAaHHUE YJEISITH
. Jlokk, I'. I'poumit, [. I'o60c, III. Monrteckbé, ['ereas u ap. MHOro 0 HEM TOBOPHJIU
B JIOPEBOJIOIMOHHOW OTEYECTBEHHOH JuTeparype. B coBeTCkuii mepuo/i JaHHOE TOHSATUE
HE paccMaTpUBAIOCh, OBLIO YY>KIO COBETCKOW BIACTH, T.K. TOCYAapCTBEHHAs BJIACTh CUH-
TajlaCb BBIPA3UTCIIEM HMHTEPECA BCEX HIO,I[CP'I, OXBaThbIBajia BCE€ CTOPOHBI JXU3HHU YCJIOBCKA,
TIOTJIONIAst BCE COIMANIbHBIE MHCTUTYTHL. B KoHIIe XX BeKa ¢ IPUX0J0M JIEMOKPATHIECKUX
LIEHHOCTEH BO3POC MHTEPEC K TPaKIaHCKOMY OOIIECTBY, KaK K HauOoOJee ONTUMAIbHOMY,
CBOOOIHOMY U paIliOHAIEHOMY CIIOCO0Y B3aUMOJICHCTBHS JTFOICH.

Haubonee momHO maero o rpakJaHCKOM OOIIECTBE pa3BWII lerenb, CTPYKTYpHpPOBaB
€ro M OTAENUB OT rocyaapcrsa. OH CUHUTAal, YTO CYIICCTBOBAaHHE rOCYJapCTBa MPEAIIECT-
BYET pa3BUTHUIO TpakaaHckoro obmiectsa. [lo ['eremto, rocyaapcTBo npeacTaBiseT coboi
HanboJiee COBEPIICHHYIO (POpMYy OpTaHH3AIMK OOIIECTBEHHOHN JKM3HU, B KOTOPOH BCE TIO-
CTPOCHO Ha MPABOBOW OCHOBE, IMPEICTABJISIONIEH COOO0M IapCTBO peain30BaHHON CBOOO-
met'. [paknaHckoe oOLIecTBO, COrtacHo [ereio, mpeacTaBIsieT coboil CTPYKTypHPOBAH-
HYIO COI[MAJIbHYIO KU3Hb M MOJUTHYECKOE OOIIECTBO, peallu3yIOIINe TPaKJaHCKUE ITpaBa
1 00ecTeunBalolie KU3HEACITeIbHOCTh JIto/iei. ['erenp BKIIIOYAN B CONMANBHYIO KU3Hb
PBIHOYHYIO OKOHOMUKY, COOHUAJIBHBIC KJIaCChI, KOPIIOpaIluu, I/IHCTI/ITYTBIZ.

' Terens. dunocodus mpasa. M., 1990. C. 95.
2 Tam xe; Koncrurynmonnoe npaBo Poccun: yueonuk / A.C. I[Ipynaukos u np.; mox pen. b.C. D03eeBa,
A.C. llpynaukosa, B.W. ABceenko. 4-6 u3s., nmepepad. u nqon. M.: KOHUTU-TAHA, 2010. C. 105.
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CynmiecTBYyIOT MHOTOYMCIIEHHBIE TIOHATHUS TpakaaHckoro obmiectBa. IlpuBenem Heko-
Topeie n3 HuX. M.B. barnaii, B.A. TymMaHoB ToBOpsT, 4TO IpaXAaHCKOE OOIIECTBO — MOHSA-
THE, OXBATHIBAIOIEE COBOKYMTHOCTh HEMOJIMTUYECKUX OPraHU3alliii B 0OLIECTBE, TO €CTh
OTHOIIIEHUS B 00JIACTH SKOHOMUKH, JTyXOBHOW JKM3HHU, 00pa3a >KM3HU W T.NI. TakKe OHH
paccMaTpHuBalOT ero Kak cepy peannzanny SKOHOMUYECKHUX, COIMAIBHBIX M KyJIbTyPHBIX
IIpaB uYelOBeKa M TPakIAHMHA, Ero JHYHBIX CBOGOX M mHTepecos'. Ho mpencrapmsercs,
YTO Tpa)IaHCKOE OOIIEeCTBO — ATO HE TOJILKO CHUCTEMa HEMOJUTHYECKUX OpTaHu3aluil U
HWHTEPECOB, HO U MOJINTHIECKas 00JIacTh KU3HEACITEIHLHOCTH, KaK COCTaBHAs 4acTh 00IIe-
CTBEHHOH XKU3HH, Ky/JIa BXOJAT MOJIUTUYECKUE TTAPTHUH U JABWKEHHS, B3aUMOICHCTBYIOIIHE
C TOCYJapCTBOM M YKPEIUIAIOUIUe APYTrue WHCTHTYTHI TPa)KIaHCKOTo obmiectBa. bonee
YETKUM M CHCTEMATH3MPOBAHHBIM TPEJCTABISETCS OMpPEeIeHne TIOHATUS «TPAKIAAHCKOE
0011ecTBO», BRIpAOOTAaHHOE TaKUMH wucciemoBarensmu kak [.M. Meamen, W.B. Kamun-
ckuii, B.1. YepBoHIOK: 3TO Takasi CTyleHb OOIECTBEHHOTO pa3BUTHsI, KOTOPasi XapaKTepu-
3yeTcs COBOKYITHOCTBIO COIIMAIBLHO-TIOJUTHYECKUX, TOBAaPHO-PHIHOYHEIX, CEMEHO-
OBITOBBIX, TyXOBHO-KYJBTYPHBIX OTHOIICHHWH, COOTBETCTBYIOIIUX UM CHCTEM COIIHOHOP-
MaTHBHOTO PETYJIMPOBaHUS U (HYHKIMOHUPYIOIIMX HA X OCHOBE HE3aBHCHUMBIX OT T'OCY-
JapCTBa OOMIECTBEHHBIX WHCTUTYTOB, IMO3BOJISIFOIIMX YEJIOBEKY, OOIIHOCTH JIFOJEH YIO0B-
JIETBOPSATH CBOM Pa3HOOOpa3HbIE MHTEPECHl M MOTPEOHOCTH, YYaCTBOBATh B YIIPABICHUHU
JieaMu oGIIecTBa M TOCy AapCTBa’.

B coBpeMeHHYI0 CTPYKTYpy TPakJaHCKOTO OOIIEeCTBA BXOAT: HAIMH, HAIIMOHATIHHBIC
IBYKCHUS, MOJIMTHYECKHAE MApPTHH, MOJUTHYECKHE TBWKECHUSA, KIIACCHI M WX KOAIHIIWH,
00IIIeCTBEHHbIC OpraHMU3alNU, UX O0BEAUHEHHS, CO3bI (ITPO(heCCHOHAIbHBIE, KEHCKHUE,
peanprUHAMATEIbCKHE U JIP.), TPYIOBbIC H Y4eOHbIC KOJUIEKTHBBI, COLUATIbHBIE CIIOH, pPe-
JUTHO3HBIE KOH(ECCUH W OPTaHU3alluU, MacCOBbIE OOIECTBEHHbBIE IBMKECHUS, HETOCYIap-
crBeansie CMU, CeMbs°.

[Mpu3Haku TpaXkIaHCKOro OOIECTBA: cOLMalbHAS YKOHOMHUKA (CBOOOAA TpyZa, SKOHO-
MUYECKOU JeATENILHOCTH, MPeIIPUHIMATENLCTBA, MHOT000pa3re GopM COOCTBEHHOCTH, UX
paBHONpaBUE W paBHAas 3aIlUTa); YCIOBUS, 00ECIIEUNBAIOIINE CONMANBHYIO 3allHIEHHOCTh
rpak[aH, pa3BUTHE YEIOBEKa, JOCTONHYIO )KU3Hb JIIO/IEH; TOIJIMHHAS IEMOKPAaTHS, TPUOPH-
TET MpaB 4eJIO0BEKa; BEICOKUI YPOBEHb MaTepHalIbHOIO 00eCIieueHusl; pa3BUTas cucremMa ca-
MOYTIPaBJICHHUS, TPAXKIAHCKAX WHUIMATHB; TIOTHOE 0OecTieueHne mpas, CBOOOT U 00s3aHHO-
cTell; MHOT0OOpa3ne COLMAIBHBIX CBS3EH, MOOIPEHHE HX Pa3BUTHS; TOOPOCOBECTHASI KOH-
KypeHLUsl A7t o01ero 0Jiara; JMYHOCTHOE CTPEMIICHHE K KOJJICKTUBH3MY, CO3HIAHUIO, JIy-
XOBHOCTH; OCO3HaHHUE NMPHHAIIISKHOCTH K €IMHON KYJILTYpe, COUYMY, TOCYIapCTBY; BBICO-
KWid ypOBEHb TPABOCO3HAHUS JIIONIEH; HamboJiee TMOJTHOE OOecIeueHue MMpaBa Ha CBOOOTY
MBICJIU U cJI0Ba, uHpopMalmio; 3hdeKTrBHas ¥ paboTaromias Ha Oyiaro o0IecTBa cucTeMa
rOCYJJapCTBEHHOW W MYHUITUITAJIBHOM BIIACTH; MPEOI0JICHHE KOH(IIMKTOB IyTEM COTIacoBa-
HUSI TO3HUIIHI, KOOPMHALMH JESTENbHOCTH; ITOAKOHTPOIBHOCTh BIACTH OOIIECTRY .

Crieruduieckre 0COOSHHOCTH, BIIMSAONIME Ha (POPMUPOBAHUE TPaXKIAHCKOTO 0OOIIIe-
cTBa B PD’: M0TpeGHOCT CO CTOPOHBI MOJIei B TIOYMHEHHH CHIIbHOIN aBTOPUTETHOI BIIa-

! Barmaii M.B., TymanoB B.A. Manas sHIMKIIONEIUS] KOHCTUTYLMOHHOTO npaBa. M.: bek, 1998. C. 99.

2 Weanen I'.U., Kanunckuii U.B., Uepsontok B.W. Koncruryuuonnoe npaso Poccun: DHuuknoneanye-
ckuii cinoBapb. M.: «¥Opuanueckas nureparypay, 2002. C. 68.

? Koncruryumonnoe npaBo Poccmm: yuebmnk / A.C. IlpymaukoB u mp.; mox pex. Bb.C. D6seesa,
A.C. IIpynnuxosa, B.W. ABceenko. 4-6 u3a., nepepad. u gon. M.: KOHUTU-TAHA, 2010. C. 108.

* KoHcTHTyIHOHHOE TpaBo Poccuu: yaeGHUK s cTyneHToB By3os / A.C. IIpyIHHKOB M Ip.; TOA peil.
B.C. D063eeBa, A.C. [IpynraukoBa, B.W. Aceenko. 4-6 u3n., mepepad. u nqon. M.: KOHUTU-JIAHA, 2010. C. 107.

> Tam xe. C. 111.
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CTH;, Pa3BUTOE YYBCTBO KOJUIEKTHBHU3MAa, COOOPHOCTH, COBMECTHOH XU3HEACATEITHHOCTH;
0oJpIIas YacTh HACEJICHUS B Halllel CTpaHe HUKOTJa He ObUla peabHBIM COOCTBEHHUKOM,
ObUTa OTYYXJICHA OT 3€MJIM W CPEJICTB MPOU3BOJCTBA. TakKe TOPMO3SAT pa3BUTHUE T'PaxkK-
JAHCKOTO OO0IIEeCTBA OTHOCHUTENHFHO HEBBICOKHMH ypOBEHBb IPABOCO3HAHMS W IIPABOBOM
KyJBTYPBI JIIOJEH, MpobiieMa 3alUIIEHHOCTH U 00eCleueHus Ha MPAKTHKE ITOTHOICHHON
rapaHTHH IPaB YEJIOBEKa, OTYYXKJACHHOCTh OOJBIIMHCTBA JIIOJACH OT MPUHITHS OTBETCT-
BEHHBIX peleHuid. ['ocy1apcTBo U rpakaaHcKoe 00IIeCTBO B3aMMO3aBUCHT JIPYT OT JpyTa,
B3aMIMOZCHCTBYIOT ¥ B3aMMOPAa3BUBAIOT APYT ApyTa HEMPEPHIBHO. YeM cuiibHEee 0JTHO, TEM
s dexTrBHEE Apyroe. Pa3Burue rpax1aHCKOro OOIIECTBA 3aBHCHUT OT MPEAOCTABICHUS
rocy/1apcTBOM HEOOXOMMBIX YCIOBUH YIS 3TOTO, BEPXOBEHCTBA IIPaBa, PUOPUTETA MPaB
YeNloBeKa U IEMOKPAaTHYECKHUX MMPUHIAIIOB. Pa3BUThIE MHCTUTYTHI TPAXKIAHCKOTO OOIIECT-
Ba HEOOXOIMMBI I PELICHHsS MHOTHUX Ba)XKHEHIIMX COIMAbHBIX IpobieMm. Harmpumep,
JUISL IPOTHBOJICHCTBHS TEPPOPU3MY U IKCTPEMH3MY KakK OJIHOM U3 TJABHBIX yTPO3 HAIHO-
HaJIBHOHN 0€30MaCHOCTH CTPaHbl M 00ECIEUYCHUIO Ka4eCTBa )KU3HU HACENICHHs HY)KHA KOH-
CONUAAIMS BCEX CHJI TPaKJAHCKOTO OOIECTBAa, CYIIECTBYIOIIMX B CTPAaHE COIMAIHHBIX
HMHCTUTYTOB M cdep oOliecTBeHHO! )u3HU. Tak, B CTpareruu mapTHEPCTBA FOCYAapCTB U
Ou3Heca B MPOTHUBOJICHCTBUH TEPPOPU3MY 0CO00€ BHUMAHHUE YIENSETCS MPOTUBOACHCT-
BHIO TEPPOPUCTUYECKON JEATEIHHOCTH B ceTd MHTepHeT, a Takke BOBJICUEHHIO B OOPHOY
C TEPOPU3MOM MHCTHUTYTOB I'PaXXIaHCKOTO OOIIECTBA U JEIOBOTO MHUPA.

Yyactue B JaHHOW JEATEIBHOCTH BCEX MHCTUTYTOB I'Pa)KTaHCKOTO OOIIECTBAa M €ro
B3aMIMOJCHCTBHE M B3aMMOPA3BUTHE C TOCYJapPCTBEHHBIMH MHCTUTYTaMU MOXXHO YBHJIETh
Ha IpUMepe KOMIUIEKca Mep I0 MPenyNnpexaeHUI0 (MPOGUIAKTHKE) TEPPOPHU3MAa, OITUCAH-
HbeIX B KoHnenuuu nporuBozeiictBus teppopusmy B Poccuiickoit deneparun: moautuye-
Ckue (paspelieHe COIMAIbHBIX KOH(MJIMKTOB, HOPMalU3alus OOIIeCTBEHHO-TIOIUTHYE-
CKOW CHTYyaIliu, OCYIIECTBJICHHEC MEXTYHApPOIHOTO COTpyIdHHYecTBa B cdepe OOpHOBI
C TEppPOPU3MOM, CHIIKCHHE YPOBHS COIUAILHO-TTOJIMTHYCCKON HANPSKCHHOCTH); COIH-
AIBHO-YKOHOMUYECKHE (03[J0POBIEHHE 3KOHOMHYECKOH cHUTyaluu B peruoHax Pd, BbI-
paBHUBaHHME YPOBHS MX Pa3BUTHA;, 0OecriedueHrne COIMAIbHON 3alUThl HACETICHHS, COKpa-
[eHne MacmTaboB MaprHHaJIu3aluu OOIIEeCTBa, €r0 CONHAIBHOIO M HWMYIIECTBEHHOTO
paccioenus u nuddepeHIuanum); TpaBoBbie (peanu3aius MPUHIUIA HEOTBPATUMOCTH
HaKa3aHUA 32 IPECTYIUICHNS TEPPOPUCTHUECKOTO XapaKTepa U CBsI3aHHBbIE C HUMH TIPECTy-
IUICHUS, X (QMHAHCUPOBAHHUE; PETYIMPOBAHUE TOPSAKA UCIIOJIb30BaHUA HHPOPMAIIMOHHO-
KOMMYHHKAIIMOHHBIX CHCTEM M MUTPAIIMOHHBIX MPOIECCOB); nH(opManmoHHelie (hopmu-
poBaHHE B OOIIECTBE CTOHKOTO HENPHUATHS HEOJOTUN HACWIHS, Pa3bsiCHEHHE WCTUHHON
CYIITHOCTH TEPPOPH3Ma U €r0 OMAaCHOCTH, IPUBJICYEHUE TPAXKIAH K YIACTHIO B ICATEIBHO-
CTH TIO MPOTHUBOJCHCTBUIO TEPPOPHU3MY); KyJIbTypHO-00pa30oBaTEIbHBIC (CO3/MaHUE yCIIO-
BHU JUII MHPHOT'O MEXKHAIIMOHAILHOTO M MEKKOH(PECCHOHAILHOTO JHAOra, Mpomarania
COIMAJTEHO 3HAYMUMBIX IIEHHOCTEH); OpraHu3allOHHO-TeXHUYeCKne (pa3paboTka U pean-
3alys MPOrpaMM M MEPOINPHUSITHH 110 00CCIIECYCHHUI0 TEXHHUYECCKUMHU CPEICTBAMH 3alUThI
B2KHBIX 00BEKTOB MHPPACTPYKTYPhI U KUIHEOOCCIICUCHHSI, MECT MaCCOBOIO MPEOBIBAHUS
JIOZICH; COBEPIICHCTBOBAHUE MEXaHU3Ma OTBETCTBEHHOCTH 3a HECOOIOIeHUE TpeOOBaHUH
0e30macHOCTH OOBEKTOB, YJIyYIIEHHE TEXHUYECKOW OCHAIIEHHOCTH CYOBEKTOB OOPHOBI
C TeppOpH3MOM)'.

3akperuieHne uael rpaxaaHckoro oomectsa B OcHoBHOM 3akoHe Poccuiickoit ®ene-
pamuu — Korcturymnu PO momoraer npakTudeckoMy BOIDIOMICHHIO KOHIIETIITNH TPABOBO-
r'0 TOCYJIapCTBa, a peayu3alus ee COOTBETCTBEHHO — Pa3BUTHIO ITPABOCO3HAHMS POCCHUSH.

! Poccniickast rasera. Ne 198. 20.10.2009.
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VK 346.12

IHHOHATHUE U CYINHOCTHb TEPMHUHA «PEKJIAMA»
110 3BAKOHOJATEJIBCTBY PECITIYBJIMKHU BEJIAPYChH

O.11. Maxcumuyx
CTYyJIeHT bapaHOBHUYCKOI0O roCyJapCTBEHHOIO YHUBEPCUTETA
(bapanoBuum, Pecnyomnrka benapych)

B oaunoii cmamve paccmampusaemcs onpedenenue mepmMuHa «pexiamay. B nayunou aume-
pamype cmpeuaiomces pasiuiHvle mpakmoeku 0anHo2o noHsmus. Hexomopvie yuennvle onpede-
JISIIOM PEKIamy Kax 0esamenbHOCHb, KaK UHPOPMAYUio, Makice 6Cmpeuarmest MoK 3peHus o He-
006X00UMOCU NPUHAHUSA PEKIAMbI KAK npoyecca onpedenentol desmenvhocmu. Ha ocroge ana-
au3a onpedeneHull, NPeONIO#CeHHbIX 8 HayKe, HA HAW 832150, PeKiama npeocmasiiem cobou pac-
npocmpansaemyto 8 nobol ¢opme, ¢ nNomowplo M0OLIX cpeocms UHGoOpMayuo o Quudeckux u
IOpUOUYECKUX TUYAX, MOBAPax, UOesAX U HAYUHAHUAX (DeKNaMHAs uHdopmayus), Komopas npeoua-
3HAueHa 051 HeONpeoeNeHHO20 Kpyea Uy U Npu3eana Gopmuposams u noo00epHCUsams UHmMepec
K 9mum Qu3u4eckoMy umu 10puouteckomy auyy, moeapam, uoesam U HAUuHaHuam u cnocobcmeo-
8amv peanusayuy mogapos, uoel U Ha4uHaAHui.

Knroueswie cnosa: pexnama, ungopmayus, OessmerbHOCMyb, RIAMHKHASL Popma.

Pexinama mpencrasisier co00il 0coObId BHI NESATEIBHOCTH, KOTOPBIM CONPOBOXKIAET
YeJIOBEYECTBO Ha MPOTSLKEHUU BCEH MCTOpUH ero pa3BuTHs. CaMo CIIOBO «peKiIaMay Mpo-
H30IIIIO OT JIATHHCKOTO reclamare, 4To 03HaYaeT «KpU4aTh». B TMHIBHCTHUECKOM CMBICIIE
CJIOBa KPOETCSI €ro OCHOBHAsI CyTh — COOOIIATh M PACIPOCTPAHATH CBEIACHUS O 4eM-TTHO0
0e3 cornacus ciymatens. JJaHHOe OHSITHE UCTIONB3YEeTCs OOBIYHO B IByX OCHOBHBIX 3HA-
yeHnsx: 1) kak crenududeckuil BUJ HHPOpManny; 2) Kak BHJA aKTHBHOCTH, YKOHOMHUYE-
CKOW JeSTEeIBHOCTH MO PacHpOCTpaHEeHUI0 crenuuueckoil MHPOpPMALUU, HEKUH BUA
MAapKETHHIOBOI KOMMYHHUKALIMH .

[lepBoe ompenenenue pexinaMbl BEIBHHYIA AMEpUKaHCKas MapKETHHTOBAs accomma-
LS, 0 MHEHHUIO KOTOPOH, peKiiama — 3TO Jto0ast miiaTtHas opMa HETMIHOTO MpeCcTaBIie-
HUS U IPOJBMXKEHUS UACU WU YCIYT OT UMEHH U3BECTHOT'O CIIOHCOPA.

B nHayuHOW nuTepaType BCTPEHAIOTCSI Pa3IM4YHbIC TPAKTOBKH IOHATHSA «PEKIaMay.
Hexoropele ydeHHBIE ONpEACISIIOT pEKIaMy Kak JesTeNbHOCTh, Kak WHpopmaiuio. [lo
MHEHHUIO APYTHX, peKilaMa MpeAcTaBiIsieT co00H MpoLecc onpeneIeHHON AesITeIbHOCTH.

Tak, mo maeauio 1.5 PoxxkoBa, pekiaamMa — 3TO BHI IEATCIbHOCTH, JIMOO MPUBEACH-
HbIE B €€ pe3yibTaTe MPOAYKT, Pean3yIOmuii COBITOBBIE WM MHBIE €U MTPOMBIIIICH-

! TonkaueB A.H. Pexmama peKIamMHas nesTenbHocTh. HoBelmmit opuamdeckuii cpaBoYHUK (3aKOH U
npakTHKa). M.: Dkemo, 2008. C. 18.
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HBIX M CEPBHUCHBIX MPEANPHUATHH, OOIIECTBEHHBIX OPTaHHW3AIMi WM OTAEIBHBIX IIHII,
MyTeM paclpocTpaHeHus uiaeHTHGHUIupyroned naGopManuu, choOpMUPOBAHHON TaKUM
o0pa3oM, 4ToOBl OKa3aTh YCHJICHHOE, HAIpaBJICHHOE BO3JCHCTBHE Ha MacCOBOC M WH-
IUBHIyallbHOE CO3HAHME C IENBI0 BBI3BATh OINPEACIIEHHYIO PEaKIUI0 BRIOPaHHOHN ayau-
TOpHE .

ABTopsl nionyJsipHOro yueOHnka «CoBpemeHHas peknama» K. bose u Y. Apenc on-
PEAENSIOT peKiaMy CIeAyIOIIHM 00pa3oM: «3TO HelepCOHU(UIUPOBaHHAs Iepenadya WH-
(dhopmaryu, 0OBIYHO OIIaYMBacMasi M OOBITHO MMEIOMIAs XapaKTep YOSKICHUS O MPOTyK-
LMY, yCIyrax WIN HJesSX U3BECTHBIMU PEKIaMOAATEsIMHU MTOCPEACTBOM Pa3IUIHBIX HOCH-
Teneii»’. BaKHBIM 3BEHOM B 3TOM OIpPEE/ICHHH SBIACTCS YIOMUHAHHE O XapakTepe yoe-
JKJICHUS ¥ HAIIPaBIIEHHOCTH Ha MACCOBYIO ayIUTOPHIO.

Hekoropbie aBTOPHI ONpEaensioT pekiaMy depe3 MOHATHS «IIPOIaranjaa» U «arura-
ous», K TAaKOBBIM OTHOCUTCSA aHTIUHCKUN mpaBoBen A. [lesH, KOTOpBIM mojaraer,
YTO «peKjamMa — 3TO IUIATHOE, OJIHOHANPABICHHOE M HEJIMYHOE oOpalleHue, OCyIIeCTB-
JIieMOe 4epe3 CpeicTBa MaccoBOW MH(OpPMAlMM W MHBIE BUABI CBSI3U, arUTHUPYIOLINE
B MOJIB3Y KaKoro-aubo ToBapa, Mapku, GUpMBI (KaKoTro-To Aeia, KaHAuIaTa, IpaBUTelb-
crBa)»’. Kak ormeuaer D.JI. CTpayHMHT, «IIOJ aruTanuell MOHMMAKIOT yCTHYIO M IIe-
YaTHYIO TOJUTHYECKYIO JEATeNbHOCTh, HAIPABIEHHYI0 K BO3JCWCTBHIO Ha CO3HAHHUE
M HAaCTPOCHHE IIMPOKUX MacC IMyTEeM paclpOCTpaHEHHUs OMPENECNCHHBIX HAECH W JIo-
3yHrOB»".

Tak, /[.B. X0oXJI0B 1moJyiaraeT, 4To peKiamMa OTHOCHTCS He K IMpaBOMEpHOW HWHQpopMa-
1IMH, @ K TPEGOBAHUIO OTCYTCTBHUS TAKOIO YMOJTUAHHS, IPEABABIAEMOMY K peKIaMe” .

Astopsl . A. Ceepanbik u B.JI. Heuyii-Betep cunraror, uTo moJ pexkjiaMon ciexyer
[MOHUMATh TIPEJUIOKEHHUE, COAepIKaIlee CBEICHUS O ToBapax M (WJIM) yciayrax u (M) ux
IIPOM3BOIUTENAX .

OpHY aBTOPHI MBITAIOTCS BBAECTUTH PEKJIaMy B Y3KOM CMBICIIE, JPYyTHE — B IIUPOKOM
3HaueHuH. [Ipu 3TOM OT/HEIbHBIE yUYEHBIC MPUBOIAT KPUTEPUH, OTTPAHUYHUBAIOIINE PEKIIa-
My OT IPYTHX BUAOB OOIIECTBEHHBIX OTHOIICHHIA.

[To muenuto @. Kotnepa, «pekinama 3To — mobas miaTHas GhopMa HEIMIHOTO TPeIl-
CTaBJICHUS U MIPOABIKCHUS HJICH, TOBAPOB MJIHM yCIYT, KOTOPYIO 3aKa3blBaeT U (pUHAHCHU-
pyeT ompeneneHHbBI croHCOp». Ero ke Oonee mo3mHee ompeneieHHe: «pekiiama Ipej-
CTaBIIIeT cOOOW Henn4yHble (OPMBI KOMMYHHKAIIMH, OCYIIECTBIIIEMBIE 4epe3 IUIaTHBIC
CpeAcTBa pacHpocTpaHeHHs WHPOPMALUHN C YETKO YKa3aHHBIM MCTOYHHKOM (HHAHCHPO-
BAHU .

lNomeman H.A. umrer, 9To «pexirama — 3To Jirobas opMa He TMIHOTO TPEICTaBICHHS
Y TPOJBMKEHUA KOMMEPYECKHX HJEH, TOBapOB M yCIYT, OIUIaY€HHAs YETKO YKa3aHHBIM
pexIamoaTeneM»”.

! Poxxos M.51. Pexnama: manka st «podmy». M.: FOpaiir, 1997. C. 34.

% Copemennast pexnama / Ilep. ¢ anrr. Tomssrri: M3, Jlom «JloBransy, 1995. C. 5.

3 Jlesi A. Pexmama. M.: TIporpecc, 2003. C. 129.

4 Crpaynunr D.JI. Hexoropsie mpoOiieMbl o0IIeii Teopuu peKiIaMHBIX OTHOmeHWH. M.: Jlekc-kHwmra,
2004. C. 101.

5 Xoxo B.JI. 3akoHoaTenscTBO 0 pekiame cerogus CII6.: Onmma-mipece, 2002. C.156.

% Ceepmbik T.A. OCHOBHEIE BOIPOCH 0BA3aTENBCTB 10 OKA3AHMIO PEKTAMHBIX ycayr. M.: HOPMA,
2002. 200 c.

" Kotnep ®. OcroBsl Mapkernnra / Ilep. ¢ anrn. 2-¢ Esporn. Kues: Msnatenscknii 1oM «Bumbamey, 2002.
C. 813.

§ T'omsman U.A. Pexmammuoe ITaHupoBaHue. Pexmamurpie TexHonornu. OpraHu3aniisi peKIaMHON es-
tenbHOCTH M.: ['ena-npunT, 1996. C. 186.
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[IpencraBnsercss BO3MOKHBIM HE COTIIACHTHCS C MHEHHEM aBTOPOB, KOTOPBIE OTOXKIe-
CTBIISIIOT TOHATHUS «PEKIaMay M «peKiIaMHas JeSTeIbHOCThY. /JesmenbHocmsy OpraHn3a-
UM WK TPaXKAaHMHA 0 BBIIIOJIHEHHIO paboT 10 MPOEKTUPOBAHMIO, IPOU3BOACTBY pPeK-
mamMbel B (W) OKa3aHHWIO YCIYT IO €€ pa3MEMICHHIO (paclpoCTpPaHCHHIO) MPEICTaBIIAET
c000¥ pexnammuyro oesmenbHOCMmb.

Cunrato nenecooOpa3HbIM NPUCOSANHUTHCS K MO3ULIWHU TEX YUYEHBIX, TI0 MHEHHIO KO-
TOPBIX PEKJIaMa MPeACTaBiIsieT co00i By nHbopMauy. JlaHHas mo3uIHs MpOCIe)KUBACT-
csl U B OEIOPYCCKOM 3aKOHOJIATeNIbCTBE. 3aKOHOIATENb OIPeNeisieT peKilaMy depe3 MMOHs-
tHe «uHpopMarms». MHbopmamus — 3TO CBeJNeHUs MepeaaBacMble JIIOJbMH YCTHBIM,
MMMCBMEHHBIM WM APYTUM CIIOCOOOM (C TOMOIIBIO YCIOBHBIX CHUTHAJIOB, TEXHHUYECKUX
CPEICTB | T.1.).

Tak, B coorBerctBuM co cT. 1 3akonHa PecnyOnuku benapycs or 10 mas 2007 r.
Ne 225-3 «O pekname» pekiama — 3To uHpopManusi 00 00bEeKTe peKIaMHPOBAHHS, pac-
pocTpaHsieMas B Jir000# (hopMe ¢ TOMOIIBIO JIFOOBIX CPENICTB, HANIPaBIIeHHAs HA ITPHBIIC-
YeHHE BHUMAaHUS K OOBEKTY peKJIaMHPOBaHHS, (POPMHPOBAHIE WIIH MOJICpPKaHHE UHTEpe-
ca K HeMy | (WIH) ero MpoABM)KEHUE HA PBHIHKE.

Cnucok HCMoJIb30BAHHBIX HCTOYHUKOB U JIUTEPATYPbI

1. TonkaueB A.H. Pexnama n pexnamHast qesTeabHOCTh. HoBeHmmii ropuandecKiid cripaBoYHUK (3aKoH
U npakTuka). M.: Dxemo, 2008.

2. Poxkos U. 5. Peknama: manka ajst «npogu». M.: FOpaiit, 1997.

3. Cospemennas pekiama / Ilep. ¢ aurn. Tonpstru: Usa. Jom «losraney, 1995.

4. Jlesn, A. Pexnama M.: [Iporpecc, 2003.
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2004.
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2002.

9. Tonbman M.A. Pexnamuoe miannpoBanue. Pexnamubie TexHonorud. OpraHuszanus peKiaMHON aes-
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VK 342.7

K BOIPOCY O IIPABOBOM ITOJIOKEHHH YEJTOBEKA M TPAJKIAHUHA
B CYBBEKTAX POCCUIICKOM ®EJEPAIINN (HA OCHOBE KOHCTUTYIINIA
U YCTABOB CYBBEKTOB POCCUIICKOM ®EEPALIUN)

2.B. Manunenxo
nmoueHT KOxHo-Poccuiickoro nHCTHTYTA yripaBieHus Poccuiickoil akageMun HapoJHOTO X03SHCTBa
1 TOCYAapCcTBeHHOH ciry>k05I ipu [Ipesunente PO, k. 10. H.
(PoctoB-Ha-Jlony, Poccuiickas @eneparius)

B cmamve paccmampusaromes npobiemvl npasoeo2o NOJOJNCEHUS YeN08eKa U 2PAdCOAHUHA
6 cyovexmax Poccuiickoii @edepayuu ¢ yuemom pecuOHANIbHO20 COCHOSNHUSL 8 3A8UCUMOCIU OM
mecma pezucmpayuu, CpasHUmMenbHO-NPAO6OTl AHANU3 NPOBEOEH HA OCHO8E NPABOGLIX HOPM KOH-
cmumyyutl u ycmaeog cybvekmog Poccuiickoii @edepayuu. Bvisienenvi 0cobeHHocmu, nOIONCU-
mebHble U OmpuyamenvHvle MeHOeHYuU, 6030elicmsylowie Ha Npagogoll Cmamyc 4eio8exd U
epanxcoanuna. OOHOBPEMEHHO, A8MOP PACCMAMPUSAem NOUYUIO, 8 KOMOPOU NOAA2Aenm 603MOIC-
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HuiM, Ha meppumopuu Poccuiickozo zocyoapcmea onpedenums 3a6UCUMOCHb NPABOBO2O HONOICE-
HUS 4eN08eKa U eparcOaHua moabko om QeoepanbHbIX HOPM.

Kniouesvle cnosa: uenosex, epaxcoanun, npagosoe nonoxcenue, cyowvekm Poccuiickoti Pede-
payuu, KOHCMUMyyus, ycmae.

B Poccuu B nociieanee BpeMsi H3MEHSETCSI IPABOBOE MOJIOKEHHUE YEJIOBEKa U Ipaxkaa-
HuHa. IIpudnHON 3TOMY SIBISICTCSA BIMSHHUE MOJUTUYECKUX U COLHUAIBHO-3KOHOMHUECKUX
(hakTOpoB. 3aKoHOMATEIRHAS POJIH MPUHAIICKUT B 3TOM HE TOIBKO Pocchiickoit KOHCTH-
TYLIUU, HO ¥ KOHCTUTYLUSM, ycTaBaM cyObekToB Poccuiickoit denepanum.

[IpoBeneHHBI CpaBHUTEILHO-IIPABOBOM aHaIN3 KOHCTHUTYLHMH U YCTaBOB CYyOBEKTOB
Poccwiickoit @eneparyu 3acTaBigeT 3aaymMarbcsa HaJl MPOOIEMOIl M BBIIBUTH IOJIOKHU-
TEJIbHBIE M OTPHULIATEIILHBIC TCHICHIINH.

OCHOBY 3aKOHOJATEIBHOTO PErYIMPOBAHMS COCTABISIOT 3aKOHOAATENBCTBO CyOBEK-
ToB Poccwuiickoit @enepariu, a 0000 KOHCTHTYIINH M YCTaBH CyOBekTOB Denepaliun.

OO6patumcst K IPaBOBBIM HOPMaM yYKa3aHHBIX aKTOB.

OTtnenbpHbIE KOHCTUTYLNH (YCTaBbl) COAEPIKAT IJIaBbl, MOCBSIEHHBIE U3yUEHHUIO J1aH-
HOM Ipo0JIEMBI, IPyTHe TOIBKO JIHIIb OT/CIIbHBIE CTAThH.

K nepBeiM, cnemyer otHectH Koncturymuto Kabapauno-Bankapckoi Pecry6nukn
(rmaa II ITpaBa u cBOGOBI uenoBeka U rpaxaanuua (cr.ct. 20-66)', Koncturyrmio Kapa-
uaepo-Uepkecckoii Pecrry6nuku (rmasa2)’, Yeras Bpsiackoit o6mactu (rmasa 2. [Ipasa u
CBOGO/IbI YEIOBEKA U rpakiaHuHa. ['apaHTun mpas u cBoGox (cr.ct. 7-12)°, Korcturymuio
Bamxkoprocrana (I'maBa 2. IlpaBa, cBoOOABI M OOS3aHHOCTH 4YeJOBEKa M Tpa)KIaHHHA
(ct.ct. 17-62)*, 3akon CraBpomnonsckoro kpas oT 12 oxtsa6ps 1994 r. Ne 6-k3 «Ycras (Oc-
HOBHoiT 3axoH) (I'naBa 2. [IpaBa n cBOGOIBI YeTOBEKa U rpaxaanuHa (cT.cT. 13-14)°.

Ko BropeM crienyer otHectn YcTaBbl ApxaHTenbckoi, BaHoBckoii obmacreit, Ha-
npumep, 4. 5, 6 cT. 3 YcraBa ApxaHrelbCKOW 00JacTH ONpeAessieT AOMOIHUTEIbHbIE Ta-
PaHTUH U KOMIICHCALIUY JIMIaM, padOTaroIUM U IPOXKUBaIOIIUM B paiionax Kpaiinero Ce-
Bepa U MPHUPaABHEHHBIX K HUM MECTHOCTSX, 00ECIEUNBalOT B COOTBETCTBUU IIpaBa KOPEH-
HBIX MaJIOYHMCIIEHHBIX HAPOAOB Ha CAaMOOBITHOE COLMAIbHO-9KOHOMUYECKOE U KYJIBTypHOE
pa3BUTHE, 3aIIUTY WX UCKOHHOM Cpelbl OOUTaHMS U TPAJULUOHHBIX 00pa30B >KU3HHU U XO-
3sitctBoBaHus’. B cratse 2 YeraBa MIBAHOBCKO( 06IACTH MPELYCMOTPEHO, YTO UEIOBEK,
€ro TpaBa ¥ CBOOOJIBI SIBJISIFOTCS BBICIICH IEHHOCTHIO. 3al[UTa IpaB U CBOOOJ YeIOBEKA
IpakIaHUHA ABNAETCSA 00A3aHHOCTHIO VIBAHOBCKOM 0671aCTI .

Ilo MHeHHIO aBTOpA, HEOOXOAMMO YCHJIMTH IIPABOBOE IOJIOKEHHE YEJIOBEKA U TPax-
JaHWHA TTyTEeM BBEJIEHUS IOJHOIICHHOH TJIaBbl BO BCE KOHCTUTYIHH, YCTaBBl CYOBEKTOB
Poccuiickoit @enepauuu.

! Koncruryums KaGapmuso-Bankapekoit Pecrryomiku Koncrutyris Kabapauso-Bankapckoii PecryGmukn ot
1 centsiops 1997 r. Ne 28-P3.) http://constitution.garant.ru/region/cons_kabardin/ (zata obpamerus 8 oktsops 2018 1.)

2 Koncrurymus KapauaeBo-Uepkecckoir Pecmybmukn Koncrurynus KapawgaeBo-Uepkecckoit Peciy6uu-
ku oT 5 mapta 1996 1. http://constitution.garant.ru/region/cons_karach/(nara oopamenus 8 oktsiops 2018 r.)

} Veras Bpsckoit o6macti ot 20 mexabps 2012 hitp://base.garant.ru/24323955/ (zata obparenus 8 ox-
Ts10ps 2018 1.)

4 Koncrurymus Bamxoproctana Komctutyrus Pecny6mukm Bamxoproctan ot 24 mexabps 1993 .
Ne BC-22/15 http://constitution.garant.ru/region/cons_bashkor/(nara oopamenus 8 oxktsaopst 2018 r.)

5 3akon CTaBpOMONBLCKOro Kpas oT 12 oxTsa6pst 1994 1. Ne 6-k3 «Ycras (OcHOBHOI 3akoH) CTaBPOMONb-
ckoro kpas» http://constitution.garant.ru/region/ustav_stavrop/ (zata obpamienus 8 oksops 2018 r.)

VYcraB ApxaHrenbckoit obmactu ot 23 mas 1995 1. http://constitution.garant.ru/region/ustav_

arhangel/chapter/5ac206a89ea76855804609cd950fcaf7/ nara obpamenus 8 oktsa0ps 2018 1.)

7 Ycrap MBanoBckoit obnact ot 18 depams 2009 r. Ne 20-O3 _(nata obpamenus 8 oxtsi6ps 2018 .)
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1. Koncturynns Kabapanno-bankapckoit Pecnyommkn Konerurynus KaGapauno-Bbankapcekoit Pecry6-
mukn oT 1 centsiops 1997 r. Ne 28-P3 (mpunsita [Tapnamentom Kabapauno-bankapckoii PecryOnuku 1 cen-
T26ps 1997 1.) http://constitution.garant.ru/region/cons_kabardin/ (mata obparenus 8 okrsops 2018 r.)

2. Koncrutynus KapauaeBo-Uepkecckoit Pecriyonuku Koncturynus Kapagaeo-Uepkecckoit Pecmy6mm-
ki oT 5 mapta 1996 r. (c M3MeHEeHUsIMU U JomoiHeHusMu) http:/constitution.garant.ru/region/cons_karach/
(mata obpamenus 8 oxtsaops 2018 r.)

3. YcraB Bpsrckoit obmactu ot 20 nexabpst 2012 http://base.garant.ru/24323955/. (nata obpameHus 8 ok-
Ts10ps1 2018 1.)

4. Koncturynmst bamkoprocrana Koncturymus Pecry6mukm Bamkoprocran ot 24 mexabps 1993 r.
Ne BC-22/15 (¢ uamenenusMu u momonHeHusimu) http://constitution.garant.ru/region/cons_bashkor/ (mata 00-
pauienus 8 okts6ps 2018 1.)

5. 3akon CraBponosibckoro kpas oT 12 oktsaopsa 1994 r. Ne 6-k3 «YcraB (OcHOBHOI1 3ak0H) CTaBpOMoIib-
CKOro Kpas» (mpuHAT noctaHoBieHueM ['ocynapctBeHHoi [lympl CTaBpOMOIBCKOTO Kpas OT 29 CeHTI0ps
1994 r. Ne 117-8 TICK) (c u3MeHeHHAMH W OONOJHEHHAMH) http://constitution.garant.ru/region/ustav_
stavrop/(nara obpamiernus 8 oktsa0pst 2018r

6. YcraB ApxaHrensckoit oomactu ot 23 Mas 1995 r. http://constitution.garant.ru/region/ustav_arhangel/
chapter/5ac206a89ea76855804609cd950fcaf7/ nata obparenns § oxrsa6pst 2018r /

7. YcraB BanoBckoli obnactu ot 18 deBpains 2009 r. Ne 20-O3 (nmpunsar MBanoBckoii obiactHo# [ymoit
29 suBapst 2009 r.) (c ©I3MEHEHHUAMH U JomoiHeHusAMH) http://constitution.garant.ru/region/ustav_ivanov(mata
obpamienus § okts0pa 2018 r.)

VK 342.7

JIMYHOCTHBIE ITPABA YEJIOBEKA
B KOHTEKCTE KOHCTUTYIUOHHO-ITPABOBOI'O PEI'YJINPOBAHUSA

E.M. Hecmeposa
JIOIEHT Kaeapsl TeOpHU M UCTOPHUHU TOCy1apcTBa u npasa MHCTHTYTa IpaBa 1 HAIMOHAIBHOM
6e3omacroctn TaMOOBCKOTO rocyrapcTBEHHOTO YyHUBepcuTeTa mMenu [.P. Jlep>kaBuHa, K. 10. H.
(TamboB, Poccuiickas Denepartst)

B cmamve packpvieaemcs ouarekmuxa cOOMHOUEHUS. TUYHBIX PAG YEN08EKA C TUYHOCHHbL-
MU, ommeyaemcs npoodIeMHOCMb NPABOBOLL NPUPOOLL U CYWHOCIU NOCIEOHUX, NOKA3AHA CILOJICHAS
U MOHKASL OP2AHU3AYUL MAKUX NPA8 8 ACHeKme UX KOHCMUMYYUOHHO-NPABOBO20 DPe2yIUPOSAHUSL.
Aemop svlisicHsiem cOomgemcmayem au OCHOBHOU 3aKOH 20CYOApCmead 8 YaCmu pe2yiuposanusl Ho-
BbIX NOKOJLEHUU NPAG YeN06eKd COBPEMEHHBIM PEanusim U OOCMAMOYHO JU UMEIOWUXCS KOHCIUNY-
YUOHHBIX HOPM OJIsl pe2lamenmayuy 0OWUPHOU U CIONCHOU 8 peanu3ayuu epynnbl JUYHOCTHHBIX
(comamuueckux) npas yenogexda.

Knwouesvie cnosa: muunocmmuwvle, COMAmMu4ecKue npaea 4eioseKd, pacnopsidicenue meiom u
JICU3HBIO, KOHCMUMYYUOHHOE Pe2yuposanie, OCHOGHbLE NPAsd, NOKOJLEeHUs. NPas, NPAo HA JHCU3HD,
600004 U IUYHASL HENPUKOCHOBEHHOCb, OOCMOUHCIBO, OXPAHA 300P08bs U MEOUYUHCKASL NO-
MOWb, COOEPICAHUE NPABA YENOBEKA.

B Koncturynuu Poccuiickoit @enepanun 3aKperuissioTcs IpaBa u cBOOOIbI, KOTOPBIE
KM3HEHHO Ba)KHBI M B HAMOOJbBLICH Mepe COLMAILHO 3HAUYMMBI KakK Ui KOHKPETHOTO 4e-
JIOBEKA, TaK U B LIEJIOM Ul OOLIEeCTBA M roCylapcTBa, T.€. OCHOBHBIC IpaBa U CBOOOIHI,
[IPUHAAJICKALUE BCIKOMY JIMIYy KakK CyObekTy npaBa. OHM HEOTUYXIAeMBbl, SIBJISIOTCS HE-
IIOCPEJICTBEHHO ACUCTBYIOIIMMH U IIPUHAIIIEKAT KAXKIOMY OT poxkJeHus. JlaHHble IIpaBa
OIPEAEIAIOT NMPaBOBOM CTATyC YENOBEKA, a TaK)Ke IPEJENIbl BTOPKEHHS B €ro YacTHYIO
*u3Hb. Ho Takue npenesnsl HOCTOSHHO MEHAIOTCA, MX TPAaHUIIBI PACIIUPSIOTCS. BO3HUKAOT
HOBBIE IIOKOJIEHUS MpPaB, B YACTHOCTHU JUYHOCTHBIE WM COMAaTUYECKUE, MOSBUBLIMECS
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B IIpoliecce 00OBEKTUBH3AITMH MpaBa Ha 0a3ze OOIECTBEHHBIX OTHOIICHHH, OCTPO HYKIAI0-
UXCA B 3PPEKTUBHON PEryJIsSIUU.

Ob6nagaroT 1M JMYHOCTHBIE (COMAaTHYecKue) MpaBa KauecTBaMH OCHOBHBEIX? Jlocra-
TOYHO JIM CYHIECTBYIOIIEE PETYIUPOBAaHNE HA KOHCTUTYLIMOHHOM YPOBHE JJISl yCIICITHON
peanm3anuu Takux npaB? OTBETHTHh Ha 3TH BOIPOCHI OJJHO3HAYHO HE MPEICTABIISCTCS BO3-
MOkHbIM. CBsi3aHa JlaHHas MpoOJjeMa C caMOl CYIIHOCTBIO TaKHX IPaB HOBOTO IOKOJIC-
HUS, KX HEOTACTHUMOCTBIO U B TO JK€ BpeMsi 000COOIEHHOCTRIO OT JIMYHBIX IIPAB YEIOBEKA.

Ecnm mpenmnonokuTh, 9TO TUYHOCTHBIE TpaBa HAXOAATCSA B IUIOCKOCTH KOHCTHUTYIIH-
OHHBIX, TO Ha HUX JOJKHBI PACIPOCTPAHATCS CIEAYIOIINE CBOWCTBA: HE3aBUCHMOCTH OT
IIPOM3BOJIA 3aKOHOJATEINS, CYIIECTBOBAHUE CIIEMAIBHOTO MEXaHH3Ma PEeryJHpPOBaHUS U
peaM3anuy, HaMA4YNe KOHCTUTYIIHOHHOTO COJAEP)KaHUs, KOHCTHTYIIHOHHOW 3aIllUTHI, 00-
peTeHus CBONCTBA IEPBUYIHOCTH.

Kak MBI panee mucamu, 4TO CHCTEMa JIMYHOCTHBIX (COMATHYECKUX) MPaB BKIIOYACT
B ce0sl: mpaBa Ha TeHEeTWYeCKre Moau(puKanuu (M3MEHEHHWE T€HHOTO KOja, KIOHHWPOBa-
HHeE); PEIPOTyKTUBHBIC MpaBa YelloBeKa (MCKYCCTBEHHOE OILUIOAOTBOPEHHE, SKCTPAKOPIIO-
PaJbHOE OILIOJIOTBOPCHHUE CYpPOraTHOE MATEPUHCTBO, a00PT, MEIUITUHCKAS CTCPIIIU3AIUS
¥ T.1.); IPaBO Ha TPAHCIUIAHTAIIMIO OPraHOB, TKaHEH, KJIETOK;, MPaBO Ha CMeEHY Ioja
(TpaHCCeKCcyanu3M); TpaBO Ha W3MEHEHHWE BHEITHOCTH (INIACTHYECKAs XHUPYPTHs, WHBIC
(dopmbl MoamrduUKanuii 1 pecTaBpaluu Tena); cBodona BIOOpa GOpMBI yXoJa U3 KU3HH,
IIPaBo Ha y4YacTue B OMOMETUITMHCKIX UCCIIEAOBAHUSIX U UHBIE TIpaBa .

[TomosxeHus1, BKIIOYAIOIINE TIEpEUYHCICHHbBIE MTPaBa HETMOCPEICTBEHHO B TaKOM (hop-
mare, B aeicTByromer Konctutymum P® orcyrcrByror. OmgHako, comepikaHHe MHOTHUX
JIWYHBIX TPaB, UMEIOMUX KOHCTUTYIIMOHHOE 3aKPEIUICHHUE, PACIIPOCTPAHSICTCS U Ha JIUY-
HOCTHEIE.

ITo muenuto A.W. Kosnepa, ceplieBUHY JUYHBIX MPAB COCTABISAIOT MPABO HA KU3Hb U
JIOCTOMHCTBO JIMYHOCTH, NPaBO Ha CBOOOAY U JIMYHYK HEMPUKOCHOBEHHOCTh, CBOOOJA
coBecTd. VIMEHHO OHH, OYEBHUJIHO, SBISIOTCS 0Aa30BBIMU, POJOBBIMU NpaBaMU JIJIsl JTUYHO-
CTHBIX mpaB”. KpoMe TOro B 3TOT NepeyueHb MOXKHO BKIIOUHTE: IPABO HA HEPHKOCHOBEH-
HOCTh YaCTHOM >XU3HU (CT. 23), IpaBo 4acTHOIN coOCTBEHHOCTH (CT. 35), MpaBO Ha OXpaHy
3I0POBbSl U METUITMHCKYIO momots (cT. 41 Koncturyuun P(I))3. PaccmoTpum Ha HEKOTO-
PBIX IpUMEpPax TaKoe COOTHOIIIEHHE.

Koncrutynus Poccum, nmpoBo3riacuBiiasi IpaBO HA >KU3Hb, HE PACKPBIBAET €ro CO-
nepxxanue. Kpome Bompoca o cofep:kKaHUM MOHSATHS JKU3HB, IJIS TCOPUHU IIpaBa HEMAIO
BXHBI CJIEIAYIOIIUE — TpEeebl KU3HU, KaK IpOIecca, MPOTEKAMEr0 BO BPEMEHH, Ha
KaKoW CTaJuu CBOETO PAa3BUTHS UYEIOBEYECKHHA AMOPHOH WM IUIOA MPHOOpETaeT Ipasa
YeJI0BEKa, KAKOM MOMEHT OKOHYAHUS JKU3HH SIBIISETCS CMEPTHIO B IOPHINYECKOM 3HAUE-
Huu u ap. [IpoGiiema onpeneneHust Hauana U KOHIIA YXU3HU, MOMEHTA TIOJTYUYESHHS CYIIECT-
BOM CTaTyca YeJlOBeKa Ha MPOTSDKEHUH JOJITOTO BPEMEHHU BBI3BIBAET CEPhE3HBIE IHCKYC-
CHH B Cpejie IOPUCTOB. DTO BO MHOTOM OOYCJIAaBIMBAET CIOKHOCTH IPABOBOTO PETYIUPO-
BaHUsS TaKUX BOIPOCOB, KaK 3BTaHA3Ms, a0OPT, MCKYCCTBEHHOE OILIOJOTBOPCHHE, TPAHC-
IUIaHTAIUS, TEHETHYECKUE BMEIIATEeNILCTBA, KIIOHUPOBAHHUE YEJIOBEKa.

UTto KacaeTcst 00aiaHus YeTOBEKOM MpaBa Ha PACTIOPSKEHUE CBOUM TEJIOM B acIeK-
T€ MpaBa Ha JOCTOMHCTBO, HYKHO OTMETUTh, YTO CAMO MOHSATHE «IOCTOMHCTBOY YEIOBEKa

! HecrtepoBa E.M. JInuHOCTHBIE (COMaTHYECKHE) MTPaBa B CUCTEME YEJIOBEKa: AUC. ... KaHI. IOpPUA. HayK.
M., 2014. C. 161.

2 Kosnep A.W. AHTporonorus npasa. YaeGHHK L1s By30B. M., 2002. C. 3.

3 CoOpanue 3akoHOonaTenbcTBa PD. 2014, Ne 31. Cr. 4398.
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TaKKe HE UMEeT YeTKHUX TPaHMIl CBOETO COJAEpKaHUs. 37eCh OCTPO BCTaeT MpodiieMa BbI-
6opa HJIN U3MCHCHHA WHIAWBUAYAJIbHOCTH, BbIpaKarollasca B CMCHE I10JIa WM TaKUX sB-
JCHUSIX KaK TPAHCBECTU3M U TPAHCCEKCYaTU3M.

Cratbs 41 Konctutynuu Poccuiickoii denepanyi ycTaHOBUIIA, YTO 3JI0POBbE 4YEJIO-
BC€Ka, KaKk OJHO U3 BaXKHEHUIITNX COIMAJIbHBIX IIpaB, ABJIACTCA BBICHIMM HCOTUYXKIACMbIM
Oylarom rpaxaas, 6e3 KOTOPOro yTPauMBalOT 3HAUCHUE MHOTUE JPYTUe IEHHOCTH JIUYHO-
CTH. BONBIIMHCTBO MHEHHIA CXOJIUTCS HA TOM, YTO pealIM3alvs JIUYHOCTHBIX MpaB (TpaHC-
IUTAaHTAIUS OPTAHOB, TKAHEH, KIETOK, a00PT) SBISIOTCS JIMIIb OMHUMH U3 BHIIOB OKa3aHUS
MEIUIIMHCKUX YCIYT B aCIEKTE OCYIIECTBICHHUS TpaBa YeIOBEKAa Ha OXpaHy 3I0POBHS U
MEIUIIMHCKYIO TTOMOIIb. BO3HMKAET BOIPOC — €CIIM YeJIOBEK HYKIAeTCs B Iepecajke Ka-
KOTO-TO OpTaHa, TO €CTh B HEIOCPEICTBEHHOM OCYIIECTBICHHH CBOETO KOHCTHTYIIHOHHO-
Tr'o 1mpaBa Ha MEANIHUHCKYIO ITOMOIIIb — 3HAYMT JIK 3TO, YTO 66CHJIaTHO JOJI’KE€H OKa3bIBATh-
cs1 1000 BUJT MeAMIIMHCKOM nomMomu? Ha maHHBI MOMEHT 3TO HE MOCHILHO POCCUHCKOM
SKOHOMHUKE.

BesycnoBHO, ocyliecTBIIEHHE TAaHHBIX MIPaB HEMOCPEACTBEHHO 3aTparuBaeT mnpaea o0-
Jajareield 3TUX MpaB U BO3MOKHO TOJBKO MPH MPUMEHEHUU NPO(ECCHOHATBHBIX ACHCT-
BHI MEIMIIMHCKUX PaOOTHUKOB, HO OTMETUTh, YTO ATH IIPaBa SIBIISIOTCS TOJIBKO aCIIEKTaMHU
IpaBa Ha 3I0pOBbE, OBUTO OBI He BEpHBIM. JIMIHOCTHBIE ITpaBa HYKIAIOTCS B CBOEM COOCT-
BC€HHOM MEXaHHM3MC pCain3aliu, 3alllUThbl 1 TapaHTUPOBAHUA, YTO IIO3BOJIACT TOBOPUTH 06
X 000COOJIEHHOCTH OT IIpaBa YelIOBeKa Ha MEIUIIMHCKYIO MOMOIIb. DTO HE TOXKIECCTBEH-
HbIE TTOHATHS, HE PAaBHO3HAYHBIE TIPaBa.

W 3aximrounTenbHbI TUCKYCCHOHHBIM BOIPOC, HO HE MEHEE Ba)KHBIN, KOTOPBIN JaeT
Ha4ajJo BCEM PACCYKJICHUAM U B LICJIIOM (I)aKTy CyHI€CTBOBaHUs JIMYHOCTHBIX IIpaB, — KOH-
CTUTYIIMOHHOE IMPABO HAa OXPaHy YaCTHOW COOCTBEHHOCTH IIPENIOJIaraeT BO3MOXKHOCTH
pacropspKaThess COOCTBEHHBIM TEJIOM KaK OOBEKTOM JAHHOM YacTHOW COOCTBEHHOCTH?
Ecnu ecTh nipenenbl TaKOro pacopsKeHHsI, TO KAKUM 00pa30M 3TO YCTaHOBJICHO?

Tem caMbIM OYEeHB CIIOXKHO MPOBECTU TPaHb MEXKAY JHYHBIMU U JIMYHOCTHBIMHU TIpa-
BaMU WU BBIBUTH OECCIIOpPHBIE KPUTEPUHU WX HeoTAenuMocTd. [Ipu 3ToM camMu KOHCTUTY-
IMUOHHBIC IMOJIOKCHHA, COACPKAIINUC Cy6’beKTI/IBHBIe mpaBa, MOTYT COACPKATh KOJIJIM3HU.
[IponmmrocTpupoBaTh MOKHO Ha MpPHUMEPE MpaBa Ha MCKYCCTBEHHOE INpephIBaHHE Oepe-
MeHHOCTH. Teopus CTOpOHHHKOB 3aKOHHOTO pa3pelIeHusi abOpTOB OCHOBHIBACTCS Ha He-
MIPUKOCHOBCHHOCTHU YJaCTHOM >KU3HU JKCHIIWHBI, a IPOTUBHUKOB — HA IIpaB€ HA JXU3Hb HC-
POAMBILIETOCS YEIOBEKA.

He crout 3a0bIBaTh, 4TO JIMYHOCTHBIE